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Court of Appeals of the District of Columbia 


No. 5048. 

Edward F. Goltra, Appellant, 

vs. | 

Inland Waterways Corporation, a Corporation. 


of the Dis- 


a Supreme Court of the District of Colundbia. 

j 

At Law. 

No. 76475. | 

Edward F. Goltra, Plaintiff, j 

vs. 

Inland Waterways Corporation (a Corporation), 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court! 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, thb following 
papers were filed and proceedings had in the abjove-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia, 

Holding a Circuit Division. j 

Law. No. 76475. | 

j 

Edward F. Goltra, Plaintiff, 

vs. I 

i 

j 

Inland Waterways Corporation (a Corporation), 

Defendant. 

I 

Memoranda. \ 

! 

March 23, 1929.—Declaration, Exhibits and jAppearance 
filed. Summons issued and returned served. 


1—5048a 
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EDWARD F. GOLTRA VS. INLAND WATERWAYS CORP. 


May 17, 1929.—Leave to file amended declaration 
granted. 

Amended Declaration. 

Filed May 31, 1929. 

»**#*## 

Leave of the Court in this behalf first had and obtained, 
comes now Edward F. Goltra, plaintiff in the above en¬ 
titled cause, by his attorneys, and files this his amended 
declaration. 

The plaintiff, Edward F. Goltra, a citizen of the United 
States and a resident of the State of Missouri, by his at¬ 
torneys, sues the defendant, Inland Waterways Corpora¬ 
tion, a corporation duly created and existing under the 
laws of the United States, and having its habitat 
2 and principal place of business in the City of Wash¬ 
ington, District of Columbia, for that, whereas, here¬ 
tofore, to-wit: On or about the 28th day of May, 1919, the 
plaintiff entered into a certain lease contract with the 
United States of America, acting by and through General 
William M. Black, Chief of Engineers, United States 
Army, which said contract was sealed with the seals of 
the plaintiff and the said Chief of Engineers, and the 
plaintiff now brings the same here into Court, the date 
whereof is ! the same dav and vear aforesaid, and that 
in said contract the said Chief of Engineers is designated 
as lessor. The plaintiff further says that the said Wil¬ 
liam M. Black, Chief of Engineers, was duly authorized 
to make said contract; that in and by said contract, the 
United States agreed to and did lease to the plaintiff 
herein about, to-wit, nineteen (19) barges and three or 
four (3 or 4) towboats then under construction or to be 
constructed for the United States, for a term of five (5) 
years beginning with the date of delivery of the first barge 
or towboat, said towboats and barges being among those 
acquired by the Secretary of War pursuant to the pro¬ 
visions of Section 141, of Title 49, of the United States 
Code, and by him transferred to the defendant pursuant 
to the provisions of Title 49 of the United States Code. 

The plaintiff in and by said contract, did agree to oper¬ 
ate said boats and barges as a common carrier upon the 
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Mississippi River and its tributaries for the period of said 
lease, transporting iron ore, coal and all other commodi¬ 
ties at rates not in excess of the prevailing rail tariffs and 
not less than the prevailing rail tariffs without the con¬ 
sent of the Secretary of War, and as private carrier 

3 if the Secretary of War should consent; to pay all 
operating expenses of said boats and barges; to 

maintain said boats and barges in good condition; to hold 
the United States free from liability in connection with 
said boats and barges; to discharge all liensjagainst any 
of said boats and barges and to procure certain insurance 
and furnish certain bonds for the protection of the United 
States, all as in said contract required. Said Contract also 
provides that the net earnings from the operation of said 
boats and barges should be turned over to tlfe Secretary 
of War until they should equal the cost of said boats and 
barges, plus four per cent (4%) per annum interest thereon 
from the date of delivery; that plaintiff should keep accu¬ 
rate detailed accounts of the business of said boats and 
barges; that within three months prior to thje expiration 
of the lease, or sooner if so desired by plaintiff, a board 
of three persons should be appointed, one fo be desig¬ 
nated by the lessor, one by the lessee and one! by said two 
members, to appraise the value of said boats! and barges, 
and that plaintiff should have the option of purchasing- 
said boats and barges, the amount turned over to the Sec¬ 
retary of War, as aforesaid, to be taken as full payment 
of the purchase price if said amount should equal the cost 
of said boats and barges, plus interest as aforesaid, other¬ 
wise to be applied in payment or on account] of the pur¬ 
chase price, according as it should be greater or less than 
the said purchase price and surplus net profit,j if any, to be 
paid to plaintiff. That on or about, to-wit, the 27th day 
of May, 1921, the plaintiff entered into a supplemental 
contract with the United States, acting by jand through 
General Lansing H. Beach, Chief of Engineers, United 
States Army, which said contract is sealed with the seal 
of the parties thereto, and now brought here into 

4 Court, the date whereof is the same c|ay and year 
aforesaid, and in which said contract the said Lan¬ 
sing IT. Beach, Chief of Engineers, is therein designated 


i 
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as the lessor, and who was duly authorized to make said 
contract. Said contract was approved by J. M. Wain- 
wright, Assistant Secretary of AVar, pursuant to authority 
duly vested in him to approve said contract on behalf of 
the United States. That said contract supplemented and 
modified the aforesaid original contract so as more fully 
to provide for the operation of said boats and barges as 
a common carrier, and as a private carrier as aforesaid, 
by providing unloading facilities at St. Louis, Missouri, 
and providing for the sale of such facilities to plaintiff 
under certain conditions. In said contracts the United 
States agreed to erect, on a tract of land and runway to 
be provided by plaintiff, unloading facilities for the use 
of said boats and barges, and plaintiff agreed at his own 
expense within eight (8) months to provide the necessary 
land and runwav on which said unloading facilities were 
to be erected and stand. Said contract also provided that 
plaintiff should maintain and operate said unloading facili¬ 
ties in connection with said boats and barges as a common 
carrier; that plaintiff should procure certain insurance for 
the benefit iof the L T nited States; that the terms of the 
original contract as to net earnings, appraisement, option 
to purchase, conditions of purchase and inspection, should 
govern, as far as applicable to said unloading facilities; 
and that in case plaintiff should not take over and pay for 
said unloading facilities, the lessor might remove the same 
or lease the land and runways on which they stand for 
five (5) years with privilege of renewals, the terms if not 
mutually agreed upon by the lessor and plaintiff to be 
fixed by a board of three (3) persons, one member 
5 to be selected by the lessor, one by plaintiff and 
one by the two aforesaid members. That plaintiff 
duly entered upon the performance of said original con¬ 
tract and said supplemental contract and has ever been 
ready, willing and able to perform the terms and condi¬ 
tions therein on his part to be performed. Plaintiff duly 
delivered to the United States the insurance and bonds re¬ 
quired to be furnished under said original contract and 
on or about July lb, 1922, received delivery of said boats 
and barges. Plaintiff duly performed his obligations under 
sald original contract to operate said boats and barges as 
a common carrier, to pay operating expenses, to maintain 
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j 

said boats and barges in good condition, to hold the United 
States free from liability, to discharge liens, |to turn the 
net earnings over to the Secretary of War, hnd all the 
terms and conditions necessary to be performed by him 
to exercise his option to purchase said boats! and barges 
and entitle him to an appraisal and transfer of title to the 
same, and all the other terms and conditions of said origi¬ 
nal contract on his part to be performed, and his obliga¬ 
tions under said supplemental contract, and! did within 
eight months after the date thereof provide the necessary 
land and runway for said unloading facilities, tShat said un¬ 
loading facilities in said supplemental contract mentioned 
and described were not delivered to the plaiptiff by the 
United States until on or about, to-wit, the first day of 
March, 1923, and by reason of the failure toj deliver the 
same prior to said date, the plaintiff was deprived of the 
use of said facilities during the navigable seasons of 1922 
and 1923, and was thereby hampered in his operation as 
a common carrier; and the plaintiff did provide insurance 
for the benefit of the United States, and did as far 
6 as he was permitted by the United States, the Sec¬ 
retary of War and the defendant herein, maintain 
and operate said unloading facilities in connection with 
said boats and barges as a common carrier aud as a pri¬ 
vate carrier as aforesaid, and did perform a! 11 the terms 
and conditions necessary to be performed by him to exer¬ 
cise his option to purchase said unloading facilities and 
entitle him to an appraisal and transfer of; title to the 
same, and did perform all the other terms and conditions 
of said supplemental contract by him agreed to be per¬ 
formed. 

j 

The plaintiff further says that at the time of the delivery 
to him of said boats and barges, as aforesaid, the same 
were not in condition to be used for the purposes in said 
contract contemplated and for which they wejre delivered; 
wherefore, and by reason whereof the plainfjiff was com¬ 
pelled to expend a large sum of money in making necessary 
repairs and alterations thereto so as to render said boats 
and barges fit for use for the purposes in said'contract con¬ 
templated and for which they were delivered, and he ex¬ 
pended on account of same the sum of $13.061.05; and, 

2—504 8a 
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The plaintiff further says that it became necessary for 
him, in order to properly protect the said boats and barges, 
to expend a large sum of money in wages for watchmen 
and caretakers and that he expended on account of same, 
the sum of $5,122.45; and, 

That in and by the terms of said contract, the plaintiff 
was required to expend a large sum of money to procure 
insurance to protect said boats and barges, and that he ex¬ 
pended on account of same, the sum of $53,845.03; and, 

That to effect proper operation of said boats and 
7 barges under said contract, it became and was the 
duty of the plaintiff to expend a large sum of money 
for fuel oil, commissary supplies, engineers ’ supplies and 
mates’ supplies for said boats and barges, and that he ex¬ 
pended on account thereof tlie sum of $5,03S.44; and, 

That bv reason of certain damages to the said boats and 
barges caused bv the officers and agents of the United 
States, acting for the predecessor of defendant herein, the 
plaintiff was compelled to expend a large amount of money 
for the purpose of rendering said boats and barges fit for 
use, and that he expended on account of same the sum of 
$79,474.52; and, 

That the plaintiff expended on account of a bridge and 
runway for the unloading facilities mentioned and de¬ 
scribed in the aforesaid supplemental contract, the sum of 
$36,061.49. 

The plaintiff further says that notwithstanding the fact 
that he has performed and has always been ready, willing 
and able to perform the obligations and duties imposed 
upon him by and under the aforesaid contracts, the Secre¬ 
tary of War and his officers and agents, acting for and on 
behalf of the United States, and the defendant herein, have 
refused and still do refuse to permit the plaintiff to carry 
out and perform his obligations and duties under said con¬ 
tracts in that they prevented plaintiff from operating the 
same and in that they have refused and still do refuse to 
permit the plaintiff to have possession, control of and oper¬ 
ate the said boats and barges hereinbefore mentioned, and 
that the United States, acting by and through the Secretary 
of War and his officers and agents, for and on behalf of the 
United States, and the defendant herein, in utter disregard 
of plaintiff’s rights under the foregoing contracts, have de- 
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livered or caused to be delivered to the defendant herein 
the aforesaid boats and barges and unloading facilities and 
the same are now in the possession of tljie defendant 

8 herein, and by it controlled and operated in total 
disregard of plaintiff’s rights under the aforesaid 

contracts. 

The plaintiff further says that by reason of;all the fore¬ 
going, he has been deprived of the use and occupancy of the 
land and runway upon which the foregoing unloading facili¬ 
ties have been erected, and has received no rent on account 
thereof, and the plaintiff says that a fair rental value of 
said land for the period of time the same lias been oc¬ 
cupied by the defendant and its predecessors is the sum of 
$4,875.00, and that the plaintiff has been obliged to expend 
on account of the care and maintenance of said bridge up 
to March 13,1929, the sum of $11,083.30. The plaintiff fur¬ 
ther says that he will be put to a large expensej in removing 
from his aforesaid land the aforesaid unloading facilities, 
particularly the concrete runway erected thdreon, to-wit, 
the sum of $2,500.00. j 

The plaintiff further says that at all timejs during the 
term of said contracts, he was and still is regdy, able and 
willing to exercise the right of option to purchase the boats, 
barges and unloading facilities under the terms and con¬ 
ditions set forth in said contract and supplemental con¬ 
tract, and that the plaintiff undertook to exercise said right 
of option to purchase, and at all times stood and still stands 
ready, willing and able to purchase thereunder, but, the 
United States, acting by and through the Secretary of War 
and other of its officers and agents, and this defendant 
herein, denied and still denies to the plaintiff the right to 
exercise said option to purchase, refusing and still refusing 
to grant to this plaintiff the right of option to purchase 
under said contract and supplemental contract. Where¬ 
fore, and by reason of his being deprived of his right 

9 to exercise his option to purchase the aforesaid 
boats, barges and unloading facilities, dnd also being 

deprived of the right to operate the same durihg the period 
of said contracts, he has been deprived of! large gains, 
profits and income to the extent of $10,000,000.00. 

Plaintiff further states that as an emergency of war, 
during the recent war with the Imperial Government of 


i 

i 

i 
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Germany the United States, under the Secretary of War, 
created the Inland and Coastwise Waterways Service for 
the purpose of improving the navigable streams of the 
I nited States and for the purpose of engaging in the trans¬ 
portation of commodities on the navigable rivers, canals 
and coastwise waterways by means of boats, barges, tugs 
and other transportation facilities; that as a part of said 
Inland and Coastwise Waterways Service, the United States 
engaged, as a common carrier, in the transportation of 
commodities upon the Mississippi River and its tributaries 
under the name and style of the Mississippi Warrior Serv¬ 
ice which was operated as such by and under the Secretary 
of War until the incorporation of the defendant, Inland 
Waterways Corporation, on or about June 3, 1924; that 
under the direction and mandate of the Congress of the 
United States, all of said above described boats, barges and 
transportation facilities, including the contractual rights, 
duties and liabilities of the United States in the boats, 
barges and unloading facilities hereinbefore mentioned, 
were transferred by the Secretary of War to the defendant 
herein, and in said act of incorporation, Congress directed 


that all liabilities of the Secretary of War or the Inland 


and Coastwise Waterways Service in respect to any con¬ 
tract, lease or other obligation as to the aforementioned 
boats, barges and transportation facilities, and tire contract, 
lease or other obligation as to the boats, barges and unload¬ 
ing facilities covered in the contracts herein referred 
10 to with plaintiff, did become the liabilities of said 
defendant herein. 


Wherefore he brings his suit and claims of the defendant 
damages in the sum of Ten Million Two Hundred Eleven 
Thousand Sixty-one Dollars Twenty-eight Cents ($10,211,- 
061.28), besides costs, in accordance with the bill of par¬ 
ticulars hereto annexed. 


HUGHES, SCHURMAN & DWIGHT, 
W. J. N., 

DAVIS, OLIVER & BROWNBACK, 
W. J. N., 

PALMER, DAVIS & SCOTT, 

WM. J. NEALE, 

Attorneys for Plaintiff. 
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Service of copy of the foregoing amended declaration 
N acknowledged this 31st day of Mav, 1929. 

WM. GALLAGHERj 
By JAMES F. HUGHEjS, 

Assistant United States Attorney, 

Of Counsel for Defendant. 


Bill of Particulars. j 

i 

* * * * * # i # 

! 

Copies of Contracts Referred to in the Foregoing Declara¬ 
tion, Dated, Respectively, Mav 28, 1919, pid May 27, 
1921. 


“War Department, Office of Chief of Engineers. 


117,384/35. 


Opt. 31,1919. 


1. This lease, made this 28th day of May, 1919, between 
the United States of America, represented by Major Gen¬ 
eral William M. Black, Chief of Engineers, United States 
Army, directed by the Secretary of War so' to represent 
the United States, hereinafter designated as the lessor, 
party of the first part, and Edward F. Goltr^, of the City 
of St. Louis, State of Missouri, hereinafter designated as 
the lessee, his heirs, executors and administrators, party 
of the second part, 

11 Witnesseth, That j 

Whereas, the party of the second pgrt at the re¬ 
quest of certain government officials as an emergency of 
war, in order to increase the output of pig ir|on, made cer- 
* tain arrangements for iron ore and coal properties with a 
view to producing pig iron at St. Louis, Missouri; and 
Whereas, the United States Shipping Board Emergency 
Fleet Corporation, allotted to the Chief of Engineers the 
sum of $3,860,000 for the construction of a| fleet of tow¬ 
boats and barges for the primary purpose of transporting 
the said iron and coal to and from St. Louis, Missouri, and 
Whereas, on the first day of August, 1918, the United 
States of America entered into contracts fob the construc¬ 
tion of nineteen barges suitable to use for the transporta¬ 
tion of said iron or and coal; and 
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Whereas, the United States of America is about to con¬ 
struct by contract or otherwise a fleet of towboats for the 
purpose of towing the said barges, the construction of 
which in the opinion of the Secretary of War is necessary 
to enable the government to dispose of the said barges 
more advantageouslv and 

W hereas, the said fleet of towboats and barges is es¬ 
pecially designed for and adapted to the transportation of 
iron ore and coal; and 

Whereas, the said lessee has entered into various engage¬ 
ments and undertakings to increase the pig iron supply as 
a war measure, which may have created, and according to 
the contention of the lessee did create obligations on the 
part of the United States to the said lessee, but which he 
entirely releases and discharges in part consideration of 
this lease, which engagements, undertakings and lease are 
in furtherance of the original design for the assembling of 
coal and iron ore at St. Louis, Missouri, and for the in¬ 
crease of pig iron facilities: 

Now, therefore, the said lessor doth hereby charter and 
lease unto the said lessee for a term of five (5) years, be¬ 
ginning with the date of delivery to the lessee of the first 
barge or towboat and terminating five (5) years after the 
delivery of the first barge or towboat the following de¬ 
scribed property, viz: 

Nineteen barges which are being constructed under con¬ 
tracts dated August 1, 1918, with the Marietta Manufactur¬ 
ing Company, of Point Pleasant, W. Va., the Dravo Con- 

' trading Company of Pittsburgh, 
'file insertion “three Pa., and the Dulmque Boat & 
or” is correct.—W. M. Boiler Works, of Dubuque, la., and 
B., PL F. 0. and nineteen barges upon the 

constructed and described in ac¬ 
cord with specifications prepared or to be prepared there¬ 
for. 

It is thereupon covenanted and agreed between the said 
parties as follows: 

2. (a) That the said lessee shall 

The insertion “three operate as a common carrier the 
or’’is correct.—W. M. said fleet of three or four tow- 
B., E. F. G. boats and nineteen barges, upon the 

Mississippi River and its tribu¬ 
taries for the period of the lease and of any renew¬ 
als thereof, transporting iron ore, coal and other 


12 
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commodities at rates noi in excess of the prevailing rail 
tariffs, and not less than the prevailing rail tariffs without 
the consent of the Secretary of War, but nothing herein 
shall be deemed to prevent the most profitable and most 
advantageous use of said vessels being made provided the 
Secretary of War consent- to such use other thpn as a com¬ 
mon carrier. 

(b) That the lessee shall pay all operatingjexpenses of 
the fleet and maintain, during the continuance lot* the lease, 
each towboat and barge of the fleet in good operating con¬ 
dition to the satisfaction of the lessor; and s^iall hold the 
United States entirelv free from all liabilities! and indebt- 

•/ i 

edness of every kind in connection with the operation, care 
and maintenance of the entire fleet and all i its engines, 
boilers, outfit, tackle, apparel, furniture ahd appurte¬ 
nances; and the lessee shall, without unnecelssarv delay, 
as soon as he acquires any knowledge thereof, discharge 
anv and all maritime liens that max at anv I time during 

the continuance of this lease from 
The insertion “three anv cause arise against or become 
or’ 7 is correct.—W. M. impressed upon any ope, any or all 
B., F. F. G. of the fleet of nineteen barges and 

three or four towboats. The les¬ 
see shall procure and take out for the benefit <pf the United 
States, insurance, both fire and marine, in such an amount 
as in the judgment of the Secretary of War! each of the 
vessels may require and with such underwriters or in such 
companies as are approved by the lessor, insuring each 
and every one of the barges and towboats aghinst physical 
injury to them, or any of them, and against tlie loss of any 
or all of the barges and towboats hereby leased. The les¬ 
see shall likewise procure and take out fire] marine and 
towers liability insurance in such an amount as in the judg¬ 
ment of the Secretarv of War each of the vessels mav re- 

•/ v 

quire with such underwriters or in such companies as shall 
be approved by the lessor, and for the benefit |of the United 
States, insuring each of the vessels against spch injury as 
may be inflicted by such vessel upon other property, such 
as might result in maritime liens, or in liability or obliga¬ 
tion by the lessor and, if the lessor shall require, execute 
and deliver to the lessor, a bond in the penal bum of Three 
Hundred Thousand ($300,000.00) Dollars, conditioned to 
protect the United States against such liability or obliga- 
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lion and against any and all maritime or other liens against 
the fleet or any of the vessels of the fleet and against any 
and all depreciation in value of all or any of said vessels, 
by reason of maritime or other liens arising or becoming 
impressed upon them or any of them. Such bonds as in 
any part of this contract are required to be given by the 
lessee for the benefit of the United States shall alwavs and 
at all times during the continuance of this lease be kept 
good and shall be replaced at any time by other good and 
sufficient bonds at the request of the lessor, and they shall 
be kept good not only against the impaired credit or finan¬ 
cial responsibility of the obligor surety, but also against 
partial depletion or entire exhaustion thereof brought 
about by the payment of losses or indemnities thereunder. 

(/;-1) All salvage earned, to which any of the said fleet 
shall become entitled, shall be for the benefit of the 
13 United States, after deducting all expenses incident 
thereto and the proportion due to the master, officers 
and crew. 

(c) For the protection of persons furnishing materials, 
services and labor in connection with the operation, fur¬ 
nishing, repair, care and maintenance of the said towboats 
and barges, the lessee shall furnish to the lessor and con¬ 
tinue in effect during the period of the lease, and in case 
of sale until title passes to the purchaser, a good and suffi¬ 
cient bond, approved by the lessor, in the penal sum of two 
hundred thousand ($200,000.00) dollars. 

3. ’The net earnings above operating expenses and main¬ 
tenance for each and every ton of cargo moved and all 
other net earnings shall be turned over bv the lessee to the 
Secretary of War as soon as practicable after each proper 
determination of the amount thereof but at least every 
ninetv davs, for deposit with the Treasurer of the United 
States to the credit of the Secretary of War in a special 
deposit account and shall continue so to be turned over to 
him and so deposited by him until such time as said net 
earnings shall equal the full amount of the cost of the 
several vessels of the fleet plus interest on said cost at 4 
per cent, per annum computed from the respective dates of 
delivery of the several vessels of the fleet and that there¬ 
after all net earnings over and above the full amount of the 
said cost of the several vessels of the fleet, plus interest on 
said cost at 4 per cent, per annum, shall be deposited to the 
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credit of the Secretary of War at least everyj ninety days 
by the lessee in one or more national banks in St. Louis, 
Missouri, to be designated by the lessor, to be! held for the 
fulfilment of the terms of this lease, provided that earn¬ 
ings derived from the transportation of corjamodities in 
barges hereby leased, moved by towboats not furnished by 
the United States, shall until all vessels of the 1 government 
fleet are delivered to the lessee, be subject to Reduction of 

cost of the hire of the necessarv towboats to move said 

* 

barges, in addition to any other operating Expenses and 
maintenance in connection therewith. 

The lessee shall keep accurate detailed accounts of all 
tonnage moved and of all moneys received and due, and of 
all items of operating costs, and his accounts shall at all 
times be subject to inspection by the lessor, 0r his repre¬ 
sentatives. The overhead expenses included in operating 
costs shall be subject to the approval of the lessor and any 
items not approved by him and to which the lessee may 
object or take exception shall be referred to the Secretary 
of War, whose decision shall be final. j 

4. The approved national banks shall be required to fur¬ 
nish good and sufficient bonds, approved by the lessor, in 
penal sum in amounts at least equal to the sum deposited 
conditioned for the safetv of the funds held on deposit, as 
provided in this lease, said bonds to be delivered to the 
custody of the lessor and to be maintained during the 
period of the deposit. The said banks shall icredit to the 
account interest at the local prevailing rates jof non-check¬ 
ing accounts. 

14 5. Within three months prior to the 'expiration of 

the lease, or of any period of renewal, or sooner if so 
desired by the lessee, a board of three person^ shall be ap¬ 
pointed, one to be designated by the lessor, ope by the les¬ 
see and one bv the said two members unless tihev shall fail 

* i «- 

to agree, in which case the third member shall! be appointed 
by the Secretary of War, all of whom shall beifamiliar with 
the construction and cost of river vessels of sjteel and with 
the current market values thereof, to appraisq the value of 
the said fleet at that time, and the said lessee shall be given 
the option of purchasing the fleet upon the following terms: 

( a) If the funds turned over to the Secretary of War and 
deposited by him with the Treasurer of the United States, 
under section 3 of this lease, shall aggregate a sum equal 
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to the full amount of the cost of the several vessels of the 
fleet, plus interest on said cost at 4 per cent, per annum 
as aforesaid, then in case of the exercise of said option by 
the lessee said funds shall he applied to payment in full for 
the fleet, and anv net earnings over and above the amount 
required for such payment on deposit in said bank or 
banks, provided in section 3 of the lease, or otherwise held 
on deposit, shall be paid to the lessee. 

(It) If the funds turned over to the Secretary of War and 
by him deposited with the Treasurer of the United States, 
under section 3 of this lease, shall be less than the full 
amount of the cost, plus accrued interest at the rate of 4 
per cent, per annum on such cost, but greater than the ap¬ 
praised value, and any amount in excess of the appraised 
value shall be retained bv the Secretarv of War for the 
use and benefit of the United States: and the fleet shall 
thereupon become the property of the lessee. 

(r) If the funds turned over to the Secretary of War and 
by him deposited with the Treasurer of the United States, 
as provided by section 3 of this lease, shall be less than the 
appraised value, then in the event aforesaid such funds 
shall be applied to the payment of the fleet so far as they 
shall reach, and the lessee shall pay in addition thereto, 
in the manner specified in section 6 hereof, the amount 
whereby the aggregate funds so turned over to the Secre¬ 
tary of War fall short of the said appraised value. 

(j. It is further covenanted and agreed that the method of 
payment of any amount which the purchaser shall be re¬ 
quired to pay, and not provided for out of the sums de¬ 
posited to the credit of the Secretary of War shall be as 
follows: 

There shall be sixteen (16) payments. The first shall 
consist of all moneys on deposit to the credit of the Secre¬ 
tary of War, as indicated above, and shall be so applied at 
the date of the sale. The Lessee shall execute for the 
balance fifteen (15) promissory notes, in equal amount, 
payable at 'the expiration of one year, two years, three 
years, etc., from date of sale with interest at 4 per cent, per 
annum. Title to the property shall remain in the United 
States until the payment of the whole of the purchase price 
of said property. 

7. It is understood and agreed that the lessee assumes 
full responsibility for the safety of his employees, plant 
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and materials, and the said 

m • • • 7 1 
15 The insertion ‘ 4 three nineteen barges dnd three or 

or” is correct.—AY. M. four towboats, ajnd for any 

B., E. F. G. damage or injuryj done by or 

to them and from anv source 

or cause in the operation of the fleet. | 

8. The lessor reserves the right to inspect the plant, fleet 
and work, at any time to see that all the said terms and 
conditions of this lease are fulfilled, and that the crews and 
other employees are promptly paid, monthly j or oftener; 
and non-compliance, in his judgment, with any pf the terms 
or conditions will justify his terminating the lpase and re¬ 
turning the plant and said barges and towboats to the 
lessor, and all moneys in the Treasury or in ibank to the 
credit of the Secretary of War shall be deemed rentals 

earned by and due to the lessor for the use of said vessels. 
•/ 

9. In the performance of the conditions of this lease, the 
employment of persons undergoing sentences of imprison¬ 
ment at hard labor which have been imposed by courts of 
the several States, Territories, or municipalities having 
criminal jurisdiction, is prohibited. 

10. No member or delegate to Congress, or resident com¬ 

missioner, nor any person belonging to or employed in the 
military service of the United States, is or jshall be ad- 
mitted to any share or part of this contract, or to any 
benefit which may arise therefrom; but under the provi¬ 
sions of section 116 of the Act of Congress approved March 
4, 1909 (35 Stats. 1109), this stipulation, so faij as it relates 
to members of or delegates to Congress or Resident com¬ 
missioners, shall not extend or be construed to extend, to 
any contract made with an incorporated company for its 
general benefit. j 

In witness whereof the parties aforesaid hgve hereunto 
placed their signatures the date first hereinabove written. 

Witnesses: 

(Signed) JOHN STEWART, j 

Lt. Col. of Engineers, as to 
(Signed) WILLIAM M. BLACK, [seal.] 

Major General , Chief of Engineers, 

U. S. Army (First Party). 

(Signed)-, | 

Lt. Col. Engrs., as to | 

(Signed) EDWARD F. GOLTRA, [seal.] 

(Second Party.) 





16 


EDWARD F. GOLTRA VS. INLAND WATERWAYS CORP. 


r fhe insertion of the words “three or” in the thirteenth 
and nineteenth lines of page 2, the seventh line of page 3, 
and the fifteenth line of page 7 are correct and were made 
before the contract was completed. 

(Signed) WILLIAM M. BLACK, 

Maj. Gen., Chief of Engrs. 

(Signed) EDWARD F. GOLTRA, 

Second Party. 


It is further understood and agreed between the said 
William M. Black, Chief of Engineers, United States Army 
and Edward F. Goltra, parties of the first part and of the 
second part respectively of the above contract that the 
number of tow boats to be supplied under the above con¬ 
tract, denominated “three or four” therein shall be 
16 at least three and that a fourth shall be supplied 
only in the event that four suitable tow boats of the 
general type and power described in the request for pro¬ 
posals now being canvassed for Four tow boats for the 
upper Mississippi River can be obtained, with the funds 
available, as specified in the second whereas of the above 
contract, and not otherwise. 

(Signed) WILLIAM M. BLACK. 

Witness: 

JOHN STEWART, 

Lt. Col. of Engineers.” 

Witness: 

JAMES M. HOFFMAN, 

Capt. Engrs., U. S. A. 

(Signed) ~ EDWARD F. GOLTRA. 

Form 19 b. 


“War Department, Engineers. 

Whereas, on the twentv-eighth dav of Mav, 1919 a con- 
tract was entered into between Major General W. M. Black, 
Chief of Engineers, IT. S. Army, who, as well as his legally 
appointed successor, is hereinafter designated as the lessor 
representing the United States of America, of the first 
part, and Edward F. Goltra, of the City of St. Louis, State 
of Missouri, his heirs, executors, administrators, or as¬ 
signs, hereinafter designated as the lessee, of the second 
part, for chartering and leasing unto the lessee for a term 


17 


i 


EDWARD F. GOLTRA VS. INLAND WATERWAYS C0RP. 


of five years, subject to renewals, nineteen (19) barges and 
four (4) tow-boats, belonging to the United States. 

And whereas, it is found advantageous and ijn the best 
interest of the United States to modify the said contract 
as hereinafter specified, for the following reasons: 


To more fully provide for the operation of Ihe ^aid barges 
and towboats as a common carrier by providing unloading 
facilities at St. Louis, Mo., by the use of fundsj remaining 
from Ihe allotment of $3,860,000.00 from the United States 
Shipping Board Emergency Fleet Corporation, ^nd to pro¬ 
vide for the sale of the said unloading facilities to the 
lessee under certain conditions. 


Now, therefore, the said contract is, by this Supple¬ 
mental Agreement between Major General Lansing H. 
Beach, Chief of Engineers, U. S. Army, and the said con¬ 
tractor, on this 26th dav of Mav. 1921. herebv inodified in 

• • • 

the following particulars but in no others: 


The lessee will, at his own expense, within' eight (8) 
months from the date hereof, provide the necessary tract 
of land and run-way on which the said unloading facilities 
are to be erected, stand and operate said tract to|be selected 
by the lessor, subject to approval by the lessee, and said 
run-way to be built according to plans submitted by lessee 
and approved by the lessor. 

The lessor will erect on the said tract of land; an unload¬ 
ing apparatus or facilities of a kind and character mutu- 
allv agreed to bv lessor and lessee as sufficient and 
17 adequate to handle the cargoes to be transported by 
the said barges and towboats. 

The said lessee shall, at his expense, maintain and oper¬ 
ate the said unloading facilities in connection with the 
barges and towboats as a common carrier subject to such 
charges for services of loading and unloading| as mav be 
approved by the Secretary of War. 

The said lessee shall take out and maintain j for benefit 
of the United States insurance in such amount and with 
such companies as may be approved by the lessor. 

The terms of the original lease as to net earnings (para¬ 
graph 3) appraisement and option to purchase,! and condi¬ 
tions of purchase (paragraph 5) method of payment in 
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the event of purchase (paragraph 6), inspection (para- 
pragli 8) shall govern so far — applicable and pertinent to 
the said unloading facilities. 

In case the said lessee, his heirs, administrators, execu¬ 
tors. or assigns, does not take over and pay for the said 
unloading facilities according to the aforesaid terms, then 
and in that case the lessor may, without let or hinderance 
by the said lessee, his heirs, administrators, executors or 
assigns, take said unloading facilities in the same manner 
as is provided in the original lease as to the barges and 
towboats, or 

In case the lessor does not desire to remove the said un¬ 
loading facilities under the proceeding paragraph, the les¬ 
sor shall have the right to lease the land and run-wavs on 
which the unloading facilities stand, for five (5) years with 
the privilege of renewals, the terms of such lease, if not 
mutuallv agreed to by the lessor and lessee, to be fixed bv 
a board of three persons, one member to be selected by 
the lessor, one member by the lessee, and one member by 
agreement between the tvro aforesaid members. 

This supplemental agreement shall be subject to the ap¬ 
proval of the Secretary of War. 

In witness whereof the parties aforesaid have hereunto 
placed their signatures at the time of execution this agree¬ 
ment. 

Witnesses: 

(Signed) R. J. DEMPSEY, as to 
(Signed) LANSING H. BEACH, 

Major General, Chief of Engrs. 

THOMAS M. COLLINS (!), 

Major , Corps of Engrs., as to 
(Signed) EDWARD F. GOLTRA. 

(Executed in Triplicate.) 

18 Approved-, 192-. 


Major General, Chief of Engrs ., U. S. Army. 

Approved May 27, 1921. 

(Signed)' J. WAINWRIGHT (?), 

Assistant Secretary of War.” 
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To Expenditures Actually Made or Xecessary jto be Made 
by the Plaintiff, as Set Out in the Declaration Hereto 
Attached. 


To repairs and alterations made upon the 
boats and barges herein referred to after 
delivery to the plaintiff in order to render 

them in condition for operation . 

To amount expended in fitting up and re¬ 
pairing the boats and barges as a result of 
damage done thereto bv the defendant or 

its predecessors. 

To amount necessarily paid for wages of 
watchmen and caretakers of boats and 

barges .. 

To amount paid for insurance covering- 
boats and barges for the years 1922, 1923, 

1925, 1926, 1927 and 1928 .. 

To amount of fuel oil and supplies pur¬ 
chased by the plaintiff and used by the 
defendant and its predecessors on the 

steamer Illinois. 

To cost of building bridge, runway and un¬ 
loading bridge . 

To rental value of property occupied by un¬ 
loading facilities from November, 1922, 

to March, 1929 . 

To estimated cost of removing bridge run- 

wav . 

%/ 

To care and maintenance of bridge and 
watchmen to March 1, 1929. 


Total 


I 

I 

i 

i 

j 

| $13,061 05 

| 

i 

i 

| 79,474 52 

i 

| 

| 5,122 45 

| 

i 

j 53,845 03 

j 

j 

| 

| 

5,038.44 

| 

; 36,061.49 

| 4,875.00 

2,500.00 

i 

| 11,083 30 
$211,061.28 


To loss sustained by the plaintiff by reason 
of his being deprived of his right to exer¬ 
cise his option to purchase the boats, 
barges and unloading facilities in the 
declaration mentioned, and by being de¬ 
prived of his right to operate the same 

during the period of said contract. $10,000,000.00 

—j- 

$10,211,061 28 

j 

i 

j 

i 


Total . 















20 


EDWARD F. GOLTEA VS. INLAND WATERWAYS CORP. 


19 Demurrer. 

Filed June 12, 1929. 

Comes now the defendant, the Inland Waterways Cor¬ 
poration, by its attorney, Leo A. Rover, and says that 
the amended declaration is bad in substance. 

The matters of law intended to be argued in support of 
the above demurrer are as follows: 

1. That it is apparent upon the face of the declaration 
that the plaintiff, Edward F. Goltra, has not stated a 
cause of action against the defendant, the Inland Water¬ 
ways Corporation. 

2. That it is apparent upon the face of the declaration 
that the Inland Waterways Corporation is not a proper 
party defendant. 

3. That it is apparent upon the face of the declaration 
that the defendant is under no duty or obligation to the 
plaintiff. 

4. That the facts stated in the declaration do not give 
the Court jurisdiction to hear and dispose of this cause for 
the reason that no date is alleged upon which any claimed 
cause of action arose. 

5. That the declaration does not disclose that the alleged 
cause of action is not barred bv the statute of limitations. 

6. And for other reasons apparent upon the face of the 
record. 

LEO A. ROVER, 

United States Attorney. 
WM. A. GALLAGHER, 
Assistant United States Attorney. 

20 Messrs. Palmer, Davis & Scott, Wm. J. Neale, Esq., 

815 Fifteenth Street N. W., 

Washington, D. C. 

Gentlemen : 

Please take notice that the above demurrer will be called 
to the attention of the Court at 10 a. m. on Fridav, June 
14, 1929, or as soon thereafter as Counsel mav be heard. 

LEO A. ROVER, 

United States Attorney. 
WM. A. GALLAGHER, 
Assistant United States Attorney. 



I 


EDWARD F. GOLTRA VS. INLAND WATERWAYS CpRP. 21 

Stipulation. \ 

i 

i 

Filed June 21, 1929. 

| 

* * * # * # \ * 

It is stipulated by and between counsel for tie respective 
parties to the above entitled cause that at the hearing upon 
the demurrer to the declaration, the contracts! attached to 
the declaration as a part of the bill of particulars may be 
considered by the Court as a part of the declaration to the 
same extent as though the defendant had formally craved 
oyer and said contracts had been produced ini response to 
such action of defendant. 

Done this 21st day of June, 1929. 

WM. J. NEALE, 

Of Counsel foil" Plaintiff. 

LEO A. ROVER, 

Of Counsel for pefendant. 

i 

21 Supreme Court of the District of Columbia. 

i 

Friday, Jun<j 28", 1929. 

Session resumed pursuant to adjournment’ Hon. Wen¬ 
dell P. Stafford, Justice, presiding. 

I 

* * * * # # \ # 

i 

! 

Upon consideration of the demurrer filed ljerein to the 
amended declaration, it is ordered that said Idemurrer be 
and the same is hereby sustained, and the said amended 
declaration is held to be insufficient. Whereupon the plain¬ 
tiff elects to stand on said amended declaration without fur¬ 
ther amendment and judgment is hereby ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action, that defendant go hence without day be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment plaintiff notps an appeal, 
in open court, to the Court of Appeals; Whereupon, the 
maximum of an undertaking for costs is hereby fixed in the 
sum of One Hundred Dollars ($100.00), with leave to de¬ 
posit the sum of Fifty Dollars ($50.00/100) with the clerk 
in lieu thereof. 
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Memorandum. 

July 15, 1929.—$50 deposited by plaintiff in lieu of ap¬ 
peal bond. 

22 Assignment of Errors. 

Filed July 15, 1929. 

* * # # • * # 

Now comes Edward F. Goltra, the appellant in the above 
entitled cause, by his attorneys, and assigns as error the 
following: 

(1) The Court erred in sustaining the demurrer of the 
defendant. 

(2) The Court erred in entering judgment for the defend¬ 
ant upon the demurrer. 

( 3 ) The Court erred in not overruling the demurrer of 
the defendant. 

(4) The Court erred in holding in effect that the declara¬ 
tion did not state a cause of action against the defendant, 
tlie Inland Waterways Corporation. 

(5) The Court erred in holding in effect that the Inland 
Waterways Corporation is not a proper party defendant. 

(6) The Court erred in holding in effect that the defend¬ 
ant, Inland Waterways Corporation, is under no duty or 
obligation to the plaintiff. 

(7) The Court erred in holding in effect that the facts 
stated in the declaration do not give the Court jurisdiction 
to hear and dispose of this cause for the reason that no 
date is alleged upon which any claimed cause of action 
arose. 

(8) The court erred in holding in effect that the declara¬ 
tion does not disclose that the alleged cause of action is 
not barred by the statute of limitations. 

(9) The Court erred in holding in effect that the plain¬ 
tiff’s cause of action lies in the United States Court 

23 of Claims and not in the Supreme Court of the 
District of Columbia. 

(10) The Court erred for other reasons apparent upon 
the face of the record. 

! WM. J. NEALE, 

Of Counsel for Plaintiff. 
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Service of copy of the foregoing and annexed Assignment 
of errors is acknowledged this 15th day of Julyf, 1929. 

LEO A. ROVER] 

United States Attorney, 

Of Counsel for Defendant. 


Designation of Record. 


Filed July 15, 1929. 


& 


# 




Now comes Edward F. Goltra, the appellant ip the above 
entitled cause, by his attorneys, and designated the parts 
of the record which he desires to have included in the tran¬ 
script, said parts being considered sufficient for the determi¬ 
nation of the questions raised on appeal, namely: 

(1) Memorandum of return of service of process. 

(2) Memorandum of appearance for defendant. 

(3 Memorandum of order of Court permitting plaintiff 
to file amended declaration. 

(4) Amended declaration. 

(5) Demurrer of defendant to amended declaration. 

(6) Stipulation with respect to considering contract filed 
with the Court on June 21st and signed by jeounsel for 
plaintiff and defendant. 

(7) Order of Court sustaining demurred of defend- 
24 ant. 

i 

(8) Memorandum of record showing that plain¬ 
tiffs elect to stand upon his amended declaration. 

(9) Judgment entered upon the demurrer, j 

(10) Memorandum of notice of appeal in open Court 
and order fixing appeal bond. 

(11) Memorandum of filing of deposit in libu of bond. 

(12) Copy of docket entries. 

(13) Copy of this designation. 

WM. J. NEALE, 


July 15th, 1929. 


Of Counsel f or \ Plaintiff. 


Service of copy of the foregoing designation upon the 
undersigned is acknowledged this 15th day of July, 1929. 

LEO A. ROVE4, 

United States Attorney , 

Of Counsel for Defendant. 
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25 Supreme Court of the District of Columbia. 

No. 76475. 

Parties. 

Edward F. Goltra 


vs. 

Inland Waterways Corporation. 

Action: Damages, $10,219,700.24. 

Plaintiff’s attorney: Wm. J. Neale. 

Defendant’s attorney: U. S. Atty. 

Date. Proceedings. 

1929, Mch. 23. Appearance, Declaration & Exhs. (2), filed. 

4 4 4 4 4 4 . Summons (2) & copy of declaration issued. 

44 Apr. 17. Appearances, Rover for Deft—Mo. to strike 

declaration & Notice filed. 

44 44 26. Summons returned served Mch. 23, 1929. 

44 Mav 17. Motion to strike declaration granted—15 

days leave to amend. M. 78, p. 455. 

4 4 4 4 31. Amended declaration & Par. D. filed. 

44 June 12. Demurrer to amended declaration filed. 

4 4 4 4 21. Stipulation of Counsel filed. 

44 44 28. Demurrer to amend deck sustained. Deck 

held insufficient. Plff. stands on l>ecl. 
& Judgment for Deft, on demurrer for 
costs. Appeal noted—bond $100 or $50 
deposit. (M. 78, p. 497.) 

44 July 15. $50.00 deposited by Plff. in lieu of appeal 

bond. 

4 4 4 4 16. Deposit by Plff. for Appellate costs. 

4 4 4 4 15. Assignment of errors filed. 

4 4 4 4 4 4 . Designation of record filed. 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 

of the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 !o 25, both inclusive, f:o be a true 
and correct transcript of the record, according j;o directions 
of counsel herein filed, copy of which is made j part of this 
transcript, in cause Xo. 76475 at Law, wherein Edward F. 
Goltra is Plaintiff and Inland Waterways Corporation, (a 
corporation) is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, 
in said District, this 5th day of September, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, j 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5048. Edward F. Goltra, Appellant, vs. Inland Water¬ 
ways Corporation, a corporation. Court of Appeals, Dis¬ 
trict of Columbia. Filed Sep. 13,1929. Henry W. Hodges, 
Clerk. 
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STATEMENT. 
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| 

This is an appeal by the plaintiff Edward F. Goltra, 


hereinafter called 44 the plaintiff,’’ from a judgment 
of the Supreme Court of the District of Columbia 
sustaining a demurrer by the defendant Inland Wa¬ 
terways Corporation, hereinafter called “the defend¬ 
ant,” to the plaintiff’s amended declaration. 


i 

i 
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i 
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This action is for damages for breach of an orig¬ 
inal contract and of a supplemental contract entered 
into on May 28, 1919, and May 27, 1921, respectively, 
by the plaintiff and the United States (Rec., pp. 2-3). 

By the original contract, the United States leased to 
the plaintiff nineteen barges and three or four tow¬ 
boats for a term of five years, beginning with the 
date of the delivery of the first barge or towboat, and 
gave the plaintiff the option to purchase the barges 
and towboats at any time before the expiration of 
the lease (Kec., pp. 2-3, 9-16). By the supplemental 
contract, the United States agreed to erect unloading 
facilities for the use of the barges and towboats and 
gave the plaintiff the option to purchase them at any 
time before the expiration of the lease (Rec., pp. 3-4, 
16-18). 

The amended declaration alleges that the Secretary 
of War and his officers and agents, acting for and on 
behalf of the United States and the defendant, pre¬ 
vented the plaintiff from performing his part of the 
contracts, refused to permit him to have possession 
and control of and to operate the barges and tow¬ 
boats, and delivered or caused them and the unload¬ 
ing facilities to be delivered to the defendant, which 
now has possession of and operates them; that they 
denied and still deny the plaintiff the right to exercise 
his option to purchase the barges, towboats and un¬ 
loading facilities, and that by reason of being de¬ 
prived of his right to operate the barges, towboats 
and unloading facilities during the period of the con¬ 
tracts and also being deprived of his right to exer¬ 
cise his option of purchase the plaintiff has been de¬ 
prived of large gains, profits and income (Rec., pp. 



I 

j 


{ 

6-7). The amended declaration also alleges other 
losses suffered and expenses incurred by the plaintiff 
in connection with the contracts and the acts or omis 
sions of the United States and its officers and the de¬ 
fendant, for which damages are sought (Roc., pp. 
5-7). Damages are claimed in the amount pf $10,- 
211,061.28 (Bee., p. 8). j 

The amended declaration also contains the! follow¬ 
ing allegation: 

i 

“Plaintiff further states that as an emergency 
of war, during the recent war with the imperial 
government of Germany, the United States, under 
the Secretary of War, created the Inland and 
Coastwise Waterways Service for the purpose 
of improving the navigable streams of thb United 
States and for the purpose of engaging in the 
transportation of commodities on the navigable 
rivers, canals and coastwise waterways by means 
of boats, barges, tugs and other transportation 
facilities; that as a part of said Inland and Coast¬ 
wise Waterways Service, the United States en¬ 
gaged, as a common carrier, in the transporta¬ 
tion of commodities upon the Mississippi River 

and its tributaries under the name and istvle of 

. •> 

the Mississippi Warrior Service, which was op¬ 
erated as such by and under the Secretary of 
War until the incorporation of the defendant In¬ 
land Waterways Corporation, on or about June 
3, 1924; that under the direction and tnandate 
of the Congress of the United States all! of said 
above-described boats, barges and transportation 
facilities, including the contractual rights, duties 
and liabilities of the United States in the boats, 
barges and unloading facilities hereinbefore men¬ 
tioned, were transferred by the Secretary j of War 
to the defendant herein, and in said act of in- 

i 

i 

j 

i 

i 

i 
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corporation Congress directed that all liabilities 
of the Secretary of War or the Inland and Coast¬ 
wise Waterways Service in respect to any con¬ 
tract, lease or other obligation as to the afore¬ 
mentioned boats, barges and transportation fa¬ 
cilities, and the contract, lease or other obligation 
as to the boats, barges and unloading facilities 
covered in the contracts herein referred to with 
plaintiff did become the liabilities of said de¬ 
fendant herein” (Rec., pp. 7-8). 

Although six grounds are stated in the demurrer 
(Rec., p. 20), it is clear from the argument and the 
brief of the defendant in the lower court, that the 
demurrer rests upon only two substantial grounds, 
to wit: (1) that any cause of action stated in the 
amended declaration lies against the United States 
and not against the defendant, and (2) that the 
amended declaration does not show on its face that 
the cause of action is not barred by the statute of 
limitations. 

The plaintiff maintains the following propositions: 

1. The cause of action stated in the amended 
declaration lies against the defendant; 

2. The amended declaration is not demurrable on 
the ground of the statute of limitations. 
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ASSIGNMENT OF ERRORS.; 

The Supreme Court of the District of Columbia 
erred in the following particulars: 

1. In sustaining the demurrer of the defendant. 

2. In entering judgment for the defendant upon 

the demurrer. j 

3. In not overruling the demurrer of the defendant. 

4. On holding in effect that the declaration flid not 
state a cause of action against the defendant, The 

Inland Waterways Corporation. 

■ 

5. In holding in effect that the Inland Waterways 
Corporation is not a proper party defendant. 

6. In holding in effect that the defendant,! Inland 
Waterways Corporation, is under no duty or obliga¬ 
tion to the plaintiff. 

7. In holding in effect that the facts stated in the 
declaration do not give the Court jurisdiction |to hear 
and dispose of this cause for the reason that po date 
is alleged upon which any claimed cause of! action 
arose. 

! 

8. In holding in effect that the declaration does 
not disclose that the alleged cause of action! is not 

. j 

barred by the statute of limitations. 

i 

9. In holding in effect that the plaintiff’s c^use of 
action lies in the United States Court of Claims and 

not in the Supreme Court of the District of Columbia. 

| 

j 


i 

| 

i 

i 
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SUMMARY OF 
POINTS AND AUTHORITIES. 

L 

The Inland Waterways Corporation is the proper 
defendant, and the amended declaration herein states 
sufficient facts to constitute a cause of action against 
said defendant. 

Act of Congress of June 3, 1924, C. 243 (43 
Stat. 360, United States Code, Title 49, 
Sections 151-156); 

Act of Congress of June 15, 1917, C. 29 (40 
Stat. 182); 

Act of Congress of October 6, 1917, C. 79 (40 
Stat. 345); 

Act of Congress of July 1, 1918, C. 113 (40 
Stat. 634); 

Act of Congress of March 21, 1918, C. 25 (40 
Stat. 451), Section 6 thereof—“ Federal 
Control Act”; 

Act of Congress, known as 4 ‘Transportation 
Act, 1920,” Sections 201 and 500 (41 Stat. 

' 458, United States Code, Title 49, Sec¬ 

tions 141 and 142); 

Report to the President by Walker D. Hines, 
director-general of railroads, for the four¬ 
teen months ended March 1, 1920; 

The President’s Executive Order No. 2664 of 
July 11, 1917; 

The President’s Executive Order No. 3018 of 
Dec. 3, 1918; 

The President’s Executive Order No. 3063 of 
March 12, 1919; 
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The President’s Executive Order No. *3064 of 
March 12, 1919; j 

House of Representatives’ Report No. 375, 
March 26, 1924, to accompany H. R. 8209, 
p. 5 and p. 8; 

Senate of the United States Report No. 538, 
May 14, 1924, to accompany S. 3161, p. 2 
and p. 3; 

Union Pacific Ry. Co. v. McAlpine, 129 U. S. 
305; | 

Pullman’s Palace Car Co. v. Missouri I Pacific 
R. Co., 115 TJ. S. 587; j 

Okmulgee Window Glass Co. v. Fhjtk, 260 
Fed. 159; j 

National Bank v. Matthews, 98 U. S. 621; 
Ardmore Coal Co. v. Bevil, 61 Fed. 757j 

n. | 

The amended declaration is not demurrable on 
the ground of the statute of limitations. 

i 

United States ex rel. Harshman v. Brown, 
41 Fed. 481; j 

Hazard v. Dillon, 34 Fed. 485, 491; i 
Hudson v. Bishop, 32 Fed. 519, 522, 523; 

Bates County Distr. No. 1 v. Bates County, 
269 Mo. 78, 189 S. W. 1176; j 

Monahan v. Howard Brewing Co., 241 Mass. 

286, 135 N. E. 133; ! 

Gilbert v. Gilbert, 120 Minn. 45, 138 N. W. 
943: 

Pike v. Zadig, 171 Cal. 273, 152 Pa. 92?; * 

Kendall v. United States, 14 Ct. Cl. 122; 
Osborn v. Portsmouth Nat’l Bank, 61 Oh. St. 
427, 56 N. E. 197. 


i 

i 

! 

i 

i 

| 


— 8 — 


ARGUMENT. 

POINT I. 

THE CAUSE OF ACTION STATED IN THE 
AMENDED DECLARATION LIES 
AGAINST THE DEFENDANT. 

The plaintiff’s contention respecting the liability of 
the defendant upon the cause of action stated in the 
amended declaration is that the defendant was made 
liable upon this claim by the Act of June 3, 1924, c. 
243 (43 Stat. 360; United States Code, Title 49, Sec¬ 
tions 151-156). 

The Act of June 3, 1924, created the defendant and 
defined its rights, powers, duties and liabilities. Sec¬ 
tion 1 of that act created the corporation in the Dis¬ 
trict of Columbia, 

“for the purpose of carrying on the operations of 
the Government-owned inland, canal, and coast¬ 
wise waterways system to the point where the 
system can be transferred to private operation to 
the best advantage of the Government, of carry¬ 
ing out the mandates of Congress prescribed in 
Section 201 of the Transportation Act 1920, as 
amended, and of carrying out the policy enunci¬ 
ated by Congress in the first paragraph of section 
500 of such act, * * *” (p. 360). 

Section 3 (a) of the act provided that, 

“the corporation shall continue the operation of 
the transportation and terminal facilities now be¬ 
ing operated by or under the direction of the 
Secretary of War, under Section 201 of the Trans¬ 
portation Act 1920, * * *” (p. 361). 
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Section 5 stated the powers of the corporation, 
among which are the following: 

“The corporation— 




(b) May sue and be sued in its corporate 
name; 

i 

# # # # # * # 


“(d) May make contracts; 

“(e) May acquire, hold, and dispose of prop¬ 
erty; 

i 

* * # * * * # 

“(h) May exercise any of the function^ vested 
in the Secretary of War by Sections 201 ftnd 500 
of the Transportation Act 1920, as amended; 

“(i) May, in the exercise of such functions, con¬ 
duct the business of a common carrier by water, 
and maintain, manage, and operate properties 
held for or used in the service of transportation, 
or necessary or convenient to such use; and 
“(j) In addition to the powers specifically 
granted, shall have such powers as may be neces¬ 
sary or incidental to fulfill the purposes of its 
creation. * * *” 

i 

i 

Section 6 of the act provided, in part, as follows: 

j 

“(a) The Secretary of War shall transfer to 
the corporation all assets transferred to, or ac¬ 
quired, constructed, or operated by, or under the 
direction of, the Secretary of War, or wihich re¬ 
vert to the United States, under Sectioi^ 201 of 
the Transportation Act 1920, as amended, or un¬ 
der the joint resolution entitled ‘Joint resolution 
to exempt the New York State Barge Canal from 
the provisions of Section 201 of the Transporta¬ 
tion Act 1920, and for other purposes,’ approved 
February 27, 1921. 
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“(b) The rights, privileges, and powers, and 
the duties and liabilities, of the Secretary of War, 
or the inland and coastwise waterways service, 
in respect of any contract, loan, lease, account, or 
other obligation, under Section 201 of such act, 
or under such joint resolution, shall become the 
rights, privileges and powers, and the duties and 
liabilities, respectively, of the corporation. 
#***### 

“(d) The enforcible claims of or against the 
Secretary of War, or the inland and coastwise 
waterways service, in respect of the operation, 
construction, or acquisition of any such trans¬ 
portation facilities, shall become the claims of or 
against, and may be enforced by or against, the 
corporation.” 

It is submitted that the purpose and effect of the 
above sections of the Act of June 3, 1924, was to sub¬ 
stitute the defendant, a Government-owned corpora¬ 
tion, in the place of the United States and its officers 
for the purposes, among others, of holding possession 
of, operating and being liable for all just claims relat¬ 
ing to Government-owned transportation facilities on 
inland, canal and coastwise waterways, including the 
transportation facilities leased to the plaintiff. That 
these sections made the defendant liable upon the 
claim asserted in the amended declaration becomes 
clear if they are studied in connection with their con¬ 
text, the history of Government-owned transportation 
facilities on inland waterways and the previous legis¬ 
lation relating to such transportation facilities, in¬ 
cluding the Transportation Act 1920. 
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History of Transportation Facilities On Inland Water¬ 
ways Down to the Transportation Act 1920. 

i 

It will be helpful to trace the history of two! similar 
groups of Government-owned barges and towboats, 
which were being operated or were destined for opera¬ 
tion on the Mississippi River and its tributaries at the 
time of the enactment of the Transportation Apt 1920, 
those leased to the plaintiff and hereinafter called “the 

j 

Goltra fleet,” and those which at the time of the en¬ 
actment of the Act of June 3, 1924, were beiiig oper¬ 
ated, as alleged in the amended declaration (Rec., p. 
8), by and under the Secretary of War, under the 
name and style of the Mississippi-Warrior ^ervice, 
hereinafter called the “Mississippi-Warrior dept.” 

The Goltra Fleet. j 

The Act of June 15,1917, c. 29 (40 Stat. 182 )j a war- 
emergency act, under the head 4 ‘Emergency Shipping 
Fund,” appropriated $250,000,000 for the construction 
of ships and authorized the President to place! orders 
for such ships and to expend the money through such 
agency as he should determine. The act also pro¬ 
vided that all ships constructed under the authority 
therein given should be “managed, operated and dis¬ 
posed of” as the President might direct. Additional 
appropriations for the same purpose were njade by 
the Act of October 6,1917, c. 79 (40 Stat. 345), and the 
Act of July 1, 1918, c. 113 (40 Stat. 634). | 

Pursuant to the Act of June 15, 1917, the President 
by Executive Order No. 2664, dated July 11, |l917, a 
copy of whioh is set forth in the appendix jto this 
brief, delegated to the United States Shipping Board 

• i 

Emergency Fleet Corporation all of his power and 


i 

i 

i 

! 

i 
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authority to place orders for ships, and delegated to 
the United States Shipping Board all of his power 
and authority to operate, manage and dispose of them. 
This delegation of authority and the acts already done 
under it were confirmed and ratified by Executive 
Order No. 3018, dated December 3, 1918, a copy of 
which is set forth in the appendix to this brief. 

Pursuant to the power and authority so delegated 
and at the request of the President the United States 
Shipping Board Emergency Fleet Corporation entered 
into contracts for the construction of nineteen barges, 
planned the construction of several towboats and 
transferred to the Chief of Engineers of the United 
States Army the sum of $3,860,000 for use in carrying 
out such construction. (See preamble of Executive Or¬ 
der No. 3063, hereinafter referred to, and preamble of 
original contract set forth in the record, pp 9-10.) 

By Executive Order No. 3063, dated March 12, 1919, 
a copy of which is set forth in the appendix to this 
brief, the President withdrew from the United States 
Shipping Board Emergency Fleet Corporation such 
part of his power and authority as related to the con¬ 
struction of the nineteen barges and of towboats and 
to the sum of $3,860,000 already referred to, and dele¬ 
gated the power and authority so withdrawn to the 
Secretary of War, ratified the transfer of the sum of 
$3,860,000 to the Chief of Engineers and directed that 
the United States Shipping Board Emergency Fleet 
Corporation transfer to the Secretary of War all con¬ 
tracts for the construction of such barges. 

By Executive Order No. 3064, of the same date, a 
copy of which is set forth in the appendix to this brief, 
the President withdrew from the United States Ship- 
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ping Board such part of his power and authority as 
related to the “operation, management and disposi¬ 
tion of” the barges and towboats and delegated such 
power and authority to the Secretary of Walr to be 
“executed through contract or otherwise.” l;he tow¬ 
boats wdiieh were leased to the plaintiff in th'e origi¬ 
nal contract were about to be constructed at t|he time 
the contract was executed. (See preamble of briginal 
contract, Rec., p. 10.) 

Until the execution of the original contract, the 
barges and towboats which were leased to the plain¬ 
tiff were intended for direct operation by the Govern¬ 
ment on the Mississippi River and its tributaries. (See 
preamble of Executive Order No. 3063, and preamble 
of the original contract, Rec., p. 9.) 

From the foregoing it may be seen that, on Hay 28, 
1919, when the original contract referred to in the 
amended declaration was executed there had been 

I 

vested in the Secretary of War the contracts atid fund 
for the construction of the barges and towboats which 
■were leased to the plaintiff, the powder to obtain their 
construction, and all of the power and authority which 
the President had under the Act of June 15, 1917, and 
subsequent Appropriation Acts relating to the M opera¬ 
tion, management and disposition of” thesej barges 
and towboats, and although it was contemplated that 
these barges and towboats be operated directly by the 
Secretary of War, he was authorized to operate them 
“through contract or otherwise.” 

The nineteen barges and three or four towboats 
were leased to the plaintiff under the povrer land au¬ 
thority of the Secretary of War to operate, manage 
and dispose of them “through contract or otherwise.” 


i 
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After the execution of the contract they were owned 
by the United States; they were to be “managed” 
and “operated” on the Mississippi River and its trib¬ 
utaries as had been prescribed “through contract,” 
and unless “disposed of” through that contract by 
the exercise of the plaintiff’s option of purchase, 
their possession would revert to the United States 
at or before the expiration of such contract. Such 
was the situation of the Goltra fleet when the Trans¬ 
portation Act 1920 was enacted. 

The Mississippi-Warrior Fleet. 

When the Transportation Act 1920 was enacted, the 
United States owned other barges and towboats which 
were being managed and operated on inland water¬ 
ways pursuant to power and authority vested in the 
President by war emergency legislation. 

Section 6 of the Federal Control Act (Act of March 
21,1918, C. 25, 40 Stat. 451) appropriated $500,000,000 
for the expenses of federal control and authorized 
the President to expend so much of this amount as he 
might deem necessary for the purchase, construction 
or utilization and operation of boats, barges, tugs and 
other transportation facilities on the inland, canal and 
coastwise waterways. The same section also provided 
that the President might “in the operation and use 
of such facilities create or employ such agencies and 
enter into such contracts and agreements as he shall 
deem in the public interest.” 

Under this statute, as under the Act of June 15, 
1917, in which the Goltra fleet originated, the Presi¬ 
dent might delegate his power and authority, and 
the transportation facilities purchased or constructed 
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pursuant to the statute might be operated directly by 
the Government, or their operation might be provided 
for “through contract” as in the case of the Goltra 
fleet. In this case, however, the President choqe direct 
operation by the Government. Under the direction 
of the President, the Director General of Railroads 
acquired and operated barges and towboats; on the 
lower Mississippi River and some of its tributaries 
and continued the operation of these barges apd tow¬ 
boats until the enactment of the Transportation Act 
1920. (See Report to the President by Walker D. 
Hines, Director General of Railroads for tha Four¬ 
teen Months Ended March 1, 1920.) I 

As will be seen later, these barges and towboats 
were the first to become part of the Mississippi-War- 
rior fleet. 

i 

Similarity Between the Two Fleets. 

The Goltra fleet and the Mississippi-Warrior fleet 
both originated in war emergency legislation. Power 
and authority to construct them respectively Y as con- 
ferred upon the President and was by him delegated 
to subordinate agencies of the Government. | Power 
and authority to operate them respectively through 
contracts or otherwise was conferred upon thje Presi¬ 
dent. In the case of the Goltra fleet the President 
delegated this power and authority to the Secretary 
of War, who provided for the operation of the fleet 
through a contract at or before the expiration of 
which the possession of the fleet was to revert to the 
United States unless the option of the purchase was 
exercised. In the case of what later became the 
Mississippi-Warrior fleet the President delegated the 

I 
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power of operation only in so far as direct operation 
was concerned. 

In the Transportation Act 1920, and in the Act of 
June 3, 1924, creating* the defendant, Congress cen¬ 
tralized and unified so far as possible the control, 
operation and responsibility for transportation facili¬ 
ties on inland waterways, including both of these 
fleets. Any suggestion that Congress intended by 
these acts to decentralize, rather than centralize, re¬ 
sponsibility and liability for claims relating to the 
respective fleets would, in view of the similarity of 
their history, treatment and status, be utterly friv¬ 
olous unless supported by clear statutory language. 
No such language is to be found. On the contrary, the 
two acts show that Congress intended to, and did, 
make the defendant liable for any just claim relating 
to the Goltra fleet. 

Transportation Act 1920. 

The first step in centralizing and unifying the con¬ 
trol, operation and responsibility for inland and 
coastwise waterway transportation facilities was 
made in Section 201 of the Transportation Act 1920 
(41 Slat. 458, United States Code, Title 49, Section 
141). This section is entitled “Government-owned 
Boats on Inland Waterways,” and is contained in 
title II, which is entitled “Termination of Federal 
Control.” That Section 201 of the Transportation 
Act was designed to effect a broad purpose of cen¬ 
tralizing and unifying into a single comprehensive 
enterprise all government-owned transportation facil¬ 
ities on inland and coastwise waterways, with ap¬ 
propriate centralization and unification of responsi- 
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bility and liability, is shown by section 500 j of the 
same act, which is as follows: 

Act of February 28, 1920, c. 91, Section 500 (41 
Stat. 499, United States Code, Title 49, Section 142): 

“It is hereby declared to be the policy of Con- 
gTess to promote, encourage and delevop water 
transportation, service and facilities in jconnec- 
tion with the commerce of the United Stages, and 
to foster and preserve in full vigor both ipail and 
water transportation. 

“It shall be the duty of the Secretary of War, 
with the object of promoting, encouraging and 
developing inland waterway transportation facil¬ 
ities in connection with the commerce of the 
United States, to investigate the appropriate 
types of boats suitable for different classes of 
such waterways; to investigate the subject of 
water terminals, both for inland waterway traffic 
and for through traffic by water and rail,! includ¬ 
ing the necessary docks, warehouses, apparatus, 
equipment and appliances in connection there¬ 
with, and also railroad spurs and switches con¬ 
necting with such terminals, with a view to de¬ 
vising the types most appropriate for different 
locations, and for the more expeditious and eco¬ 
nomical transfer or interchange of passengers 
or property between carriers by water hnd car¬ 
riers by rail; to advise with co mm unities, cities 
and towns regarding the appropriate location of 
such terminals, and to co-operate with them in 
the preparation of plans for suitable terminal 
facilities; to investigate the existing status of 
water transportation upon the different inland 
waterways of the country, with a view tjo deter¬ 
mining whether such waterways are being utilized 
to the extent of their capacity, and to what extent 
they are meeting the demands of traffic, and 
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whether the water carriers utilizing such water¬ 
ways are interchanging traffic with the railroads; 
and to investigate any other matter that may tend 
to promote and encourage inland water transpor¬ 
tation. It shall also be the province and duty of 
the Secretary of War to compile, publish and dis¬ 
tribute, from time to time, such useful statistics, 
data and information concerning transportation 
on inland waterways as he may deem to be of 
value to the commercial interests of the country. 

“The words ‘inland waterway’ as used in this 
section shall be construed to include the Great 
Lakes.” 

This purpose was effected by section 201. 

Subdivision (a) of Section 201 of the Transporta¬ 
tion Act 1920, transferred to the Secretary of War all 
the barges, towboats and other transportation facili¬ 
ties on ihland canal and coastwise waterways acquired 
by the United States in pursuance of Section 6 of the 
Federal Control Act, except those constituting parts 
of railroads or transportation systems. It also pro¬ 
vided that the Secretary of War should operate or 
cause to be operated such transportation facilities 
“so that the lines of inland water transportation es¬ 
tablished by or through the President during fed¬ 
eral control shall be continued.” These barges, tow¬ 
boats and transportation facilities included those 
which, as we have seen, had been operated by the 
Director General of Railroads pursuant to the Federal 
Control Act on the lower Mississippi River and its 
tributaries. After these barges, towboats and trans¬ 
portation facilities were so transferred they were 
operated, as alleged in the amended declaration (Rec., 
p. 8), by and under the Secretary of War under the 



— 19 - 


name and style of the Mississippi-Warrior Service and 
these barges and towboats are the ones which ^ye have 
called “the Mississippi-Warrior fleet.” 

Subdivision (d) of section 201 provided as follows: 

i 

“Any transportation facilities owned jby the 
United States and included within any dontract 
made by the United States for operation|on the 
Mississippi River above St. Louis, the possession 
of which reverts to the United States at oij before 
the expiration of such contract, shall be operated 
by the Secretary of War so as to provide facili¬ 
ties for water carriage on the Mississippi River 
above St. Louis.” 

The transportation facilities, the direct operation 
of which was thus provided for, were those leased 
to the plaintiff for operation through contract, and 
were what we have called “the Goltra fleet” together 
with the unloading facilities provided for in the 
supplemental contract. 

So far no intention to differentiate in the treatment 
of the two fleets is manifest. To effect the brohd pur¬ 
pose of Congress, it was necessary to concentrate in 
the Secretary of War, so far as possible, the ; control 
and operation of transportation facilities on| inland 
and coastwise waterways. Consequently subdivision 
(a) of section 201 provided for the transfer !to him 
of barges and towboats which had been under [federal 
control, including what became the Mississippi-War¬ 
rior fleet. But it was unnecessary to tranjsfer to 
him the Goltra fleet because, as has already been 
shown, this fleet had already been transferred j to him 
by virtue of Executive Order No. 3063. That this 
is the reason for the failure of Congress to provide 


i 
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for the transfer of the Goltra tieet to the Secretary 
of War is clearly shown in the report of the com¬ 
mittee of conference on the disagreeing votes of the 
two houses on the amendment of the Senate to the 
bill (H. R. 10453) which became the Transportation 
Act, 1920. This report states: 

“* * * The Senate amendment also con¬ 

tained provisions transferring to the shipping 

board boats constructed bv or authorized to be 

* 

constructed for the United States for the navi¬ 
gation of the upper Mississippi. The House hill 
wade no provision for these transportation fa - 
cilities, inasmuch as they are already under the 
control of the Secretary of War, but the con- - 
ferees recommend the insertion of a provision 
that when the possession of these transporta¬ 
tion facilities reverts to the United States, at 
or before the expiration of the contract under 
which they are now being operated, they shall 
continue to he operated by the Secretary of War, 
so as to provide facilities for water carriage on 
the Upper Mississippi. 77 (Italics ours.) 

Cong. Rec., 66th Cong., 2nd Session, Vol. 

59, Part 4, p. 3260. 

Congress regarded the Goltra feet as being indi¬ 
rectly operated under the control of the Secretary of 
War even during the term of the lease. 

Thus subdivision (d) of section 201 which pro¬ 
vides merely for the operation of the Goltra fleet was 
the only provision that Congress regarded necessary 
to merge these transportation facilities, so far as 
permitted by the existence of the contracts with the 
plaintiff, into the single comprehensive enterprise 
contemplated by Congress. As the net result of 


— 21 — 


I 


i 


subdivisions (a) and (d) the Secretary of War had, 
with respect to the two groups of transportation 
facilities, subject only to the plaintiff’s lease, the 
same rights and the same duty to operate. 

To effect the comprehensive plan of Congress, it 
was necessary not only to concentrate all such 
Government-owned transportation facilities into a 
single enterprise under the control of the Secretary 
of War but also to establish a single responsibility 
for all claims relating to any such transportation 
facilities, consequently subdivision (a) of section 201 
provided for payment by the Secretary of War of all 
claims under existing contracts and claims klready 
accrued relating to the transportation facilities which 
had been under federal control including, as yre have 
shown, the Mississippi-Warrior fleet. Here dgain it 
was unnecessary to make a parallel provision for 
claims relating to the Goltra fleet because thO Secre¬ 
tary of War already had the power and duty; to pay 
such claim. The Act of June 15, 1917, as hjis been 
shown, provided that the vessels constructed pur¬ 
suant to its provisions “shall be managed, operated, 
and disposed of as the President may direct.” It 

i 

is submitted that under this act the President had 
the implied power and duty to pay just claims re¬ 
lating to such vessels, for such power and duty are 
incidental to the broad powers and duties conferred 
upon him by the act. All such power and dutV which 
the President had was certainly delegated with the 
broad authority, power, duties and responsibility 
which were conferred on the Secretary of iWar in 
Executive Orders Nos. 3063 and 3064. For example, 
in that part of Executive Order No. 3063 which 
directed the assignment to the Secretary of War of 


I 

i 
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all contracts for or on account of construction of 
barges and towboats it must have been intended that 
he have the power and duty to pay all just claims 
arising under the contracts which were assigned to 
him, because such power and duty are incidental to 
the assignment of such contracts. Similarlv, in that 
part of Executive Order No. 3064 which gave the 
Secretary of War power to operate, manage and dis¬ 
pose of these barges and towboats through contract 
or otherwise it must have been intended that he have 
the power and duty to pay all just claims under any 
contract which he might cause to be made for their 
operation or disposition, because such power and duty 
are incidental to the power to provide for the “opera¬ 
tion, management and disposition ’’ of these facilities 
“through contract or otherwise.” 

Further support for such an implication of power 
and authority is contained in subdivision (c) of sec¬ 
tion 201 of the Transportation Act, 1920. This sub¬ 
division authorizes the Secretary of War out of 
monevs made available to construct or contract for the 
construction of terminal facilities or to expend such 
moneys for terminal improvements and facilities upon 
property leased from states, cities or transportation 
companies. It cannot be doubted that this provision 
contained implied power and authority to pay any 
just claim arising out of such construction or such 
contracts for construction, or relating to such im¬ 
provements, facilities and leased property. 

It was pursuant to the power and authority con¬ 
tained in Executive Order No. 3064 that the contract 
leasing these barges and towboats to the plaintiff 
was made. 



23 — 


Thus in net result no distinction was made by sub¬ 
division (a) of section 201 in the treatment of the 
two fleets. 

Whatever may have been the obligation of the 
Secretary of War respecting claims relating to the 
Goltra fleet prior to the enactment of the transpor¬ 
tation Act, 1920, however, subdivision (b) of section 
201 of that act gives him the power and duty to pay 
such a claim. This subdivision provides: 

“(b) All other payments after such| transfer 
in connection with the construction, utilization, 
a/nd operation of any such transportation facil¬ 
ities , whether completed or under construction, 
shall be made by the Secretary of War out of 
funds now or hereafter made available! for that 

I 

purpose.’’ (Italics ours.) j 

! 

Subdivision (b) takes care not only of gll claims 
in connection with the utilization and operation of 
the inland and coastwise transportation | facilities 
which had been under federal control, other than those 
already provided for in subdivision (a), but of all 
claims in connection with the utilization and opera¬ 
tion of all of the transportation facilities referred to 
in section 201. j 

The words, “any such transportation facilities,” 
appearing as they do in a paragraph of a Very com- 
prehensive section which contemplates the control, 
utilization and operation of two similar groups of 
transportation facilities by the Secretary of War as 
a single enterprise without distinction between the 
two groups, must have been intended to apply to 
both groups. This is shown by the use of the words, 
“any transportation facilities” in subdivision (d), 
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where they concedediy apply to the Goltra fleet, and 
also by the use of the words, “such transportation 
facilities,*’ in subdivision (e), where they clearly ap¬ 
ply to both groups of transportation facilities. 

The words, “utilization” and “operation,” must 
have been intended to embrace the circumstances un¬ 
der which provision had been made for the opera¬ 
tion of the Goltra fleet by the plaintiff. This, too, is 
shown by subdivision (d), which begins as follows: 
“Any transportation facilities owned by the United 
States and included within any contract made by the 
United States for the operation * * Further¬ 
more, the authority under which the contract was 
made with the plaintiff was express authority with 
reference to the “operation, management and dis¬ 
position of” these barges and towboats (see Execu¬ 
tive Order No. 3064), and this authority was dele¬ 
gated by the President pursuant to his statutory 
authority to direct how they should be “managed, 
operated and disposed of.” (See Act of June 15, 1917, 
c. 29.) 

Thus, by virtue of Section 201 of the Transporta¬ 
tion Act, 1920, and previous statutes and executive 
orders, the Secretary of War had, with respect to 
both the Mississippi-Warrior fleet and the Goltra 
fleet, subject only to the lease of the latter, the same 
rights, powers, duties and liabilities, including the 
duty to pay claims relating to such fleets. Such was 

i 

the situation when the Act of June 3, 1924, creating 
the defendant, was enacted. This act should be con¬ 
sidered with the foregoing history and statutory pro¬ 
visions in mind. 
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Act of June 3, 1924. 

The second step in centralizing and unifying the 
control, operation and responsibility for inland and 
coastwise waterways transportation facilities was 
made in the Act of June 3, 1924, c. 234 (43 Stjat. 360; 
United States Code, Title 49, Sections 151-156) jentitled 
“An Act to create the Inland Waterways Corpora¬ 
tion for the purpose of carrying out the mandate and 
purpose of Congress as expressed in Sections £01 and 
500 of the Transportation Act, and for other pur¬ 
poses.” Parts of Sections 1, 3, 5 and 6 of this Act are 
quoted in the early part of this brief. That this act 
was designed to complete the centralization hnd uni¬ 
fication undertaken in the Transportation Act, 1920, 
and to establish the inland and coastwise waterways 
transportation facilities as a single comprehensive 
enterprise on a practical business basis, with appropri¬ 
ate centralization and unification of responsibility and 
liability, is shown by the title and by the express lan¬ 
guage in the quotations in the early part of this brief. 
This is also shown by the reports of the committees of 
the respective houses of Congress which considered 
the bill that was enacted. Each of these reports con¬ 
tains the following statement: 

“The purpose of the pending bill is to reorgan¬ 
ize the inland and coastwise water service that is 
now being operated by the Secretary of War and 
put it on a practical business basis. Expedience in 
the last two or three years has shown that the 
barge lines on the Mississippi and Warrior Rivers 
cannot be successfully operated and cannqt carry 
out the purpose declared by Congress in the Trans¬ 
portation Act of 1920, without a reorganization 
which will enable the Secretary of War to!operate 
it as any private business concern would oper¬ 
ate it.” 
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(House of Representatives Report No. 375, 
March 26, 1924, to accompany H. R. 8209, p. 5; 
Senate Report No. 538, May 14, 1924, to accom¬ 
pany S. 3161, p. 3.) 

Section 1 of the Act of June 3, 1924, created the de¬ 
fendant corporation. Section 2 provided that the capi¬ 
tal stock should be $5,000,000.00, all of which should 
be subscribed for by the United States. Section 5 
stated the powers of the corporation, among which are 
those quoted in the early part of this brief. 

Section 6 of the act, the material portions of which 
are quoted in the early part of this brief, provides 
for the transfer to the corporation of all of the trans¬ 
portation facilities on inland and coastwise waterways, 
together with the rights, privileges, powers, duties 
and liabilities of the Secretary of War or the Inland 
and Coastwise Waterways Service and all enforceable 
claims against either of them respecting such trans¬ 
portation facilities. Congress was aware of the plain¬ 
tiff’s claim at the time the act was passed. This is 
shown by the following statement, which appears in 
identical words in each of the committee reports above 
referred to: 

“Since their seizure, these barges and towboats 
have been used by the Secretary of War for trans¬ 
portation on the lower Mississippi, but his right 
to their possession is now in litigation, and sooner 
or later will be determined by the Supreme 
Court” (House of Representatives Report No. 
375, p. 8; Senate Report No. 538, p. 2). 

(The litigation referred to was that which culmi¬ 
nated in the decision of the Supreme Court in Goltra 
v. Weeks, 271 U. S. 536). 
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In the light of the history of these transportation 
facilities and the stated purpose of the Act of;June 3, 
1924, it should be clear without more detailed! consid¬ 
eration of the act that this statute was intended to 
and did make the corporation liable upon such claims 
as that asserted by the plaintiff. No other interpre¬ 
tation would be consistent with the purpose aijd scope 
of this act. 

The act created a corporation, which \^as ap¬ 
parently intended to succeed the Government }n every 
particular with respect to the transportation facili¬ 
ties on inland and coastwise waterways. The cor¬ 
poration was given the essential powers and j facility 
for doing business of an ordinary business corpora¬ 
tion. It was expressly given all of the powiers and 

functions which had been centralized bv the Trans- 

v ! 

portation Act, together with all powers “ necessary 
or incidental to fulfill the purposes of its creation.’’ 
The transfer which was effected bv the act! was as 
complete as the transfer 'which takes place when one 
private corporation succeeds another by merger or 
consolidation. In such a case the new corporation 
succeeds to all of the liabilities as well as to the 
assets of the old. (See Union Pacific Ry. Co. #. McAl- 
pine, 129 U. S. 305; Pullman Palace Car Co\ v . Mis¬ 
souri Pacific R. Co., 115 U. S. 587; Okmulgee Window 
Glass Co. v . Frink, 260 Fed. 159.) j 

It should not be assumed that Congress, in creating 
a new corporation and providing for what was in es¬ 
sence a merger or consolidation, intended any less 
complete succession to responsibility and liability than 
would result if this transfer had occurred between pri- 
vate corporations. Congress must have intended that 
the liabilities follow the assets. 
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Any restrictive interpretation of the Act of June 
3, 1024, which would preclude its application to the 
claim herein prosecuted must necessarily be based 
upon a very narrow and technical construction of its 
provisions and should be disregarded in construing an 
act of such general terms and comprehensive scope as 
this one, in which, we submit, it is clear that the gen¬ 
eral intention of the statute is to include such claims 
as the plaintiff’s. In National Bank v. Matthews , 98 
U. S. 621, the Supreme Court said, at page 626: 

“The intent, not the letter, of the statute con¬ 
stitutes the law.” 

In Ardmore Coal Co. v . Bevil, 61 Fed. 757, the Cir¬ 
cuit Court of Appeals for the Eighth Circuit said, at 
page 759: 

“In construing a statute like the Act of May 
2, 1890, it is generally safe to reject an interpre¬ 
tation that does not naturally suggest itself to 
the mind of the casual reader, but is rather the 
result of a laborious effort to extract from the 
statute a meaning which it does not at first seem 
to convey.” 

Upon careful consideration, the transfer provisions 
in Section 6 of the Act of June 3, 1924, are found to 
completely effect rather than to restrict the general 
intention of Congress to transfer all liabilities of the 
sort here alleged. 

It will not be denied that subdivision (a) of the 
section transferred the Goltra fleet, subject to the 
lease. 

Subdivision (b) transferred not only the rights, 
privileges and powers of the Secretary of War or the 
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Inland Waterways Service, but also their duties in 
respect of any contract , lease or other obligation un¬ 
der Sections 201 and 500 of the Transportation Act 

i 

1920. As has been shown, the duties of the Secretary 
of War under that act included a duty to pay the 
claim here alleged, which is a claim in respect of a 
contract of lease . 

Furthermore, this subdivision imposed upon the 
corporation the “liabilities’’ of the Secretary;of War 
and the Inland and Coastwise Waterways Service un¬ 
der Section 201 of the Transportation Act 1920, and 

j 

subdivision (d) imposed upon the corporation re¬ 
sponsibility for the “enforceable claims” against the 
Secretary of War or the Inland and Coastwise! Water- 

i 

ways Service in respect of the “operation”! of the 
transportation facilities which were transferred. 
Strictly, there never were any “liabilities” of, or “en¬ 
forceable claims” against, the Secretary of War or 
the Inland and Coastwise Waterways Service with 
respect to any claim of these transportation facilities, 
because neither of them had ever been made amenable 
to suit. It is not the practice of Congress to make 
Government officers liable to suit upon claims j against 
the Government, even though there be imposed a duty 
to pay such claims. This is illustrated in 'the de¬ 
ficiency appropriation act of July 8, 1918, C. |139 (40 
Stat. 821, 826; United States Code, Title 40, ISection 

i 

41), where, in appropriating $100,000 for rent of build¬ 
ings for the use of the War Department, Congress 
authorized the Secretary of War to requisition the 
use and take possession of buildings, and pay just 


i 
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compensation for such use, but nevertheless provided 
that if the compensation ascertained by the Secretary 
of War should not be satisfactory to the person en¬ 
titled to receive it, such person should be entitled to 
sue the 'United States. Therefore, these provisions 
must relate to claims enforceable against the United 
States “'in respect of any contract, loan, lease, account 
or other 1 obligation,” relating to such transportation 
facilities, or “in respect to the operation, construc¬ 
tion or acquisition” of such transportation facilities. 
The claim of the plaintiff being a claim arising out of 
a contract of lease relating to some of the transporta¬ 
tion facilities transferred, and being an enforceable 
claim against the United States arising out of the 
breach of such contract, which provided for the opera¬ 
tion of such transportation facilities, is clearly the 
sort of blaim for which provision was made in this act. 

That Congress was intending to impose upon the 
corporation liability upon “enforceable claims” 
against the Government is clearlv shown bv the fact 
in subdivision (f) it was provided that the period of 

i 

limitations should be computed in the same manner 
as though the Act of June 3, 1924, had not been 
passed. This provision clearly makes applicable the 
period of limitations which relates to cases in the 
United States Court of Claims. Nothing could more 
conclusively demonstrate that Congress in subdivision 
(d) was provided for enforcing claims which before 
the act had been “enforceable claims” against the 
Government, for only such claims can be prosecuted 
in the United States Court of Claims. 

Even if it can be shown that no duty was ever im¬ 
posed upon the Secretary of war or the Inland and 
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Coastwise Waterways Service to pay the sort of claim 
here prosecuted, it is clear that Congress assunied that 
such a duty had been imposed, and the general pro¬ 
visions of the Act of June 3, 1924, must be cqnstrued 
accordingly. 

It is submitted that in the Act of June 3, 1924, Con¬ 
gress clearly intended to and did transfer ffom the 
Government to the defendant all liability upon the 
claim here prosecuted. 

. i 

POINT II. 

j 

THE AMENDED DECLARATION IS NOT 
DEMURRABLE ON THE GROUND OjF 
THE STATUTE OF LIMITATIONS.! 

i 

The demurrer, so far as it relates to the Statute of 
Limitations, appears to rest upon the theory that the 
amended declaration is defective on the ground that 
it does not show on its face that this action was 
brought within the applicable period of limitations. 
We submit that there is no basis in law for this the- 
orv, and that even if there were a rule to the effect 
that such a declaration must show on its face that 

i 

the action is brought within the period of limitations, 
such rule would be satisfied by the amended jdeclara- 

I 

tion in this case. 

It is a well-settled rule of law that a declaration 

! 

is not demurrable on the ground of the Statute of 

i 

Limitations unless the bar of the statute clearly and 
affirmatively appears upon its face. 

In United States ex rel. Harshman v. Brown, 41 
Fed. 481, application was made for a writ of man¬ 
damus to compel the County Treasurer to malte a pay- 

i 

i 


i 
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ment upon warrants held by the relator. The re¬ 
spondent made a motion which, in effect, amounted to 
a demurrer, one of the grounds being that the war¬ 
rants were barred by the Statute of Limitations, which 
provided that payment of the warrants should be 
barred unless they were presented for payment within 
five years after funds had been set apart for the pay¬ 
ment thereof. The relator’s pleading did not show 
that any funds had been set apart for the payment 
of his warrants. The Court overruled the motion and 
said, at page 483: 

“The information does not show conclusively 
that the warrants are barred, and the Statute of 
Limitations cannot be invoked by demurrer ex¬ 
cept in those cases where the statute creates an 
absolute bar by mere lapse of time, without any 
exceptions or qualifications, and it conclusively 
appears from the face of the pleading that the 
bar is complete.” 

See also Hazard v. Dillon, 34 Fed. 485, 491; Hudson 
v. Bishop, 32 Fed. 519, 522-523; Bates County Dist. 
No. 1 v. Bates County, 269 Mo. 78, 189 S. W. 1176; 
Monahan v. Harvard Brewing Co., 241 Mass. 286, 135 
N. E. 133; Gilbert v. Gilbert, 120 Minn. 45, 138 N. W. 
943; Pike v. Zadig , 171 Cal. 273, 152 Pac. 923. 

This rule is applicable in all actions against the 
United States, In Kendall's Case, 14 Ct. Cl. 122, the 
Court said: 

i 

“If, as in the present case, the petition does 
not show when the claim first accrued, the Court 
must wait till evidence discloses the fact and then 
act.” 
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The amended declaration does not show on jits face 
that this action is barred by the Statute of limita¬ 
tions. On the contrary, it is apparent from tjhe face 
of the amended declaration that some of the ele¬ 
ments of damage are beyond question within the 
period of limitations. 

_ i 

The amended declaration alleges (Rec., p. |2), and 
the contract provided (Rec., p. 10), that the contrac¬ 
tual period was to extend for five years, beginning 
with the date of delivery to the plaintiff of the first 
barge or towboat. The amended declaration! alleges 
Rec., p. 4) that the barges and towboats werfe deliv¬ 
ered on or about July 15, 1922. The amended declara¬ 
tion alleges (Rec., p. 3), and the contract provided 
(Rec., p. 13), that the plaintiff was to have an option 
of purchasing the barges and towboats at apy time 
until the expiration of the contractual period- The 
amended declaration alleges (Rec., p. 7) that the 
plaintiff w’as deprived of his right to exercise this 
option. 

Thus, in respect at least to the damage which the 
plaintiff suffered by reason of being deprived of his 
right to exercise his option of purchase, the plaintiff 
could commence an action within the period of limita¬ 
tions counted from July 15, 1927. 

This element of damage being clearly not barred 
bv the Statute of Limitations, the Court cannot sus- 
tain this demurrer on the ground that the plaintiff’s 
action may be barred as to other elements of damage. 
(See Drainage Dist. No. 1 of Bates County v. Bates 
County, 269 Mo. 78, 189 S. W. 1176; Osborn % Ports¬ 
mouth Nat. Bank, 61 Oh. St. 427, 56 N. E. 197.^ 


i 

j 

I 

i 
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In conclusion, it is respectfully submitted that the 
judgment of the Supreme Court of the District of 
Columbia should be reversed. 

Respectfully, 

JOS. T. DAVIS, of 
DAVIS & BROWNBACK, 

HUGHES, SCHURMAN & DWIGHT, 
PALMER, DAVIS & SCOTT, 

Attorneys for Appellant. 



ADDENDA “A.” 


Executive Order No. 2664 of July 11, 191|7. 

By virtue of authority vested in me in the| section 
entitled 4 ‘Emergency Shipping Fund” of ani Act of 
Congress entitled “An Act Making Appropriations to 
Supply Urgent Deficiencies in Appropriations! for the 
Military and Naval Establishments on Account of 
War Expenses for the Fiscal Year Endihg June 
Thirtieth, Nineteen Hundred and Seventeen, and for 
Other Purposes,” approved June 15, 1917, lj hereby 
direct that the United States Shipping Board Emer- 
gency Fleet Corporation shall have and exercise all 
power and authority vested in me in said section of 
said act, in so far as applicable to and in furtherance 
of the construction of vessels, the purchase or requisi¬ 
tioning of vessels in process of construction, Whether 
on the ways or already launched, or of contracts for 
the construction of such vessels, and the completion 
thereof, and all power and authority applicable to 
and in furtherance of the production, purchase, and 
requisitioning of materials for ship construction. 

And I do further direct that the United States 
Shipping Board shall have and exercise all poWer and 
authority vested in me in said section of said act, in 
so far as applicable to and in furtherance of the taking 
over of title or possession, by purchase or requisition, 
of constructed vessels, or parts thereof, or Charters 
therein; and the operation, management and !disposi¬ 
tion of such vessels, and of all other vessels heretofore 
or hereafter acquired by the United States. The 
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powers herein delegated to the United States Shipping 
Board may, in the discretion of said Board, be exer¬ 
cised directly by the said Board or by it through the 
United States Shipping Board Emergency Fleet Cor¬ 
poration, or through ony other corporation organized 
by it for such purpose. 

Woodrow Wilson. 


The White House, 

11 July, 1917. 

(No. 2664) 


I 
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ADDENDA “B.” 

i 

i 

Executive Order No. 3018 of December 3, 1918, 

9 i # 

i 

! 

Delegating to the United States Shipping Bbard and 
to the United States Shipping Board Emergency 
Fleet Corporation, respectively, powers granted 
to the President by Acts of Congress relative to 
the Emergency Shipping Fund and approved on 
or prior to November 4, 1918. 

Whereas, by Executive Order No. 2664, dated July 
11, 1917, I delegated to the United States Shipping 
Board and to the United States Shipping Board 
Emergency Fleet Corporation, respectively^ certain 
powers vested in me under the section entitled “Emer¬ 
gency Shipping Fund” of the Urgent Deficiency Ap¬ 
propriation Act approved June 15, 1917; and 

Whereas, since the issuance of said Execittive Or- 
der, the said powers granted in said Act have been 
variouslv affected or extended bv the section; entitled 
“Emergency Shipping Fund” of the Urgent De¬ 
ficiency Appropriation Act, approved October 6, 1917, 
by Public Act No. 138—Sixty-Fifth Congress, ap¬ 
proved April 22, 1918, amending said sectioh of said 
Act of June 15, 1917, and by the sections! entitled 
“Emergency Shipping Fund” in the Sundry Civil 
Appropriation Act, approved July 1, 1918, afid in the 
First Deficiency Appropriation Act, 1919, approved 
November 4, 1918, respectively; 

j 

Now, therefore, by virtue of the authority vested 
in me by said laws, supplementing said Order 
No. 2664, but in no way limiting or restricting the 
effect thereof, or of acts heretofore done in pursuance 

I 

i 

i 

i 

i 

i 

i 
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i 
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thereof, I do hereby delegate all the power and au¬ 
thority so vested in me, and do direct that: 

1. The United States Shipping Board Emergency 
Fleet Corporation shall have and exercise all power 
and authoritv now vested in me bv said laws with 

V •/ 

reference to anv and all activities which mav be 

«/ V 

directly or indirectly applicable to ship or plant con¬ 
struction; and 

2. The United States Shipping Board shall have 
and exercise, subject to its discretion in turn to dele¬ 
gate such exercise as provided in said Executive 
Order No. 2664, all power and authority now vested in 

i 

me by said laws with reference to constructed dry 
docks, marine railways and piers, and to constructed 
vessels or parts thereof or charters therein; to the 
operation, management and disposition of such dry 
docks, marine railways, piers and vessels, and to 
such other matters as are not herein mentioned. 

3. All acts heretofore done by said Corporation or 
by said Board, with reference respectively to the 
kinds of power or authority herein delegated to each, 
and which could have been properly done by me un¬ 
der such statutes or any of them, be, and they are 
herebv, ratified and confirmed. 

Woodrow Wilson. 

The White House, 

3 December, 1918. 

(No. 3018) 
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ADDENDA “C.” 

i 

Executive Order No. 3063 of March 12, 1919, 

1 

Withdrawing from the United States Shipping 
Board Emergency Fleet Corporation j Certain 
Powers with Reference to the Emergency Ship¬ 
ping Fund and Delegating such Powers to the 
Secretary of War. | 

Whereas, heretofore, by two Executive Orders re¬ 
spectively numbered 2664, dated July 11, 1917, and 
numbered 3018, dated December 3, 1918, I delegated 
to the United States Shipping Board Emergency 
Fleet Corporation all the power and authority vested 
in me under certain laws establishing, enlarging and 
maintaining the Emergency Shipping Fund, ih so far 
as such power and authority had reference to activi¬ 
ties which might be directly or indirectly applicable 
to ship or plant construction; and 

Whereas, said Fleet Corporation, in pursuance of 
such power and authority, so delegated, and at my re¬ 
quest, has entered into certain contracts for the con¬ 
struction of nineteen river barges and is nokv plan¬ 
ning the construction of certain river towboats, all of 
said vessels being intended for use on the Mississippi 
River or its tributaries, and has further, atj my re¬ 
quest, in planning and in carrying out such construc¬ 
tion, engaged the assistance of the Chief j of En¬ 
gineers United States Army, and has heretofore 
transferred to him from its funds held under such 
delegated power and authority the sum of $3^860,000, 
which sum has already been deposited by the Chief 
of Engineers in the Treasury of the United States to 
the credit of the War Department. 


i 

i 
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Now, in order to confirm the informal withdrawal 
from said Fleet Corporation and the informal dele¬ 
gation to the War Department, as effected by the acts 
above recited, of such part of my said power and au¬ 
thority as relates to such barges and towboats: 

(1) I hereby withdraw from the United States 
Shipping Board Emergency Fleet Corporation such 
part of said power and authority, vested in me by 
said laws with reference to activities which may be 
directly or indirectly applicable to ship or plant con¬ 
struction, as relates to the construction of such nine¬ 
teen river barges and such towboats, and as relates 
to the sum of $3,860,000 out of the funds heretofore 
appropriated under said laws for the construction of 
ships; and do hereby delegate the power and au¬ 
thority so withdrawn to the Secretary of War, to be 
by him executed through contract or otherwise as in 
his judgment may be most economical and advan¬ 
tageous to the United States. 

(2) I hereby ratify said payment by said Fleet 
Corporation to said Chief of Engineers of the sum of 
$3,860,000 from said Emergency Shipping Fund out 
of the appropriations heretofore made by the Con¬ 
gress for the construction of ships. 

(3) I do hereby direct that the said Fleet Corpora¬ 
tion shall forthwith transfer and assign to the Secre¬ 
tary of War anv and all contracts heretofore entered 

» •/ 

into by the said Fleet Corporation for or on account 
of the construction of such barges or towboats, and 
shall perform such other acts in pursuance of such 
transfer and assignment as will effectuate the intent 
of this order. 

Woodrow Wilson. 

The White House, 

12 March, 1919. 


(No. 3063) 
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ADDENDA “D.” 

i 

Executive Order No. 3064 of March 12, 1919, 

| 

Withdrawing from the United States Shipping Board 

Certain Powers With Reference to the Embrgenev 

1 

Shipping Fund and Delegating Such Pojwers to 

the Secretary of War. 

Whereas, heretofore, by two Executive Orcfers, re¬ 
spectively numbered 2664, dated July 11, 19|17, and 
numbered 3018, dated December 3, 1918, I delegated 
to the United States Shipping Board all the power 
and authority vested in me under certaih laws 
establishing, enlarging and maintaining the! Emer¬ 
gency Shipping Fund, in so far as such power and 
authority have reference to constructed dfydocks, 
marine railways and piers and to constructed vessels 
or parts thereof or charters therein, and to the 
operation, management and disposition of su'ch dry- 
docks, marine railways, piers and vessels; and 
Whereas, by Executive Order of this date,! I have 
withdrawn from the United States Shipping Board 
Emergency Fleet Corporation such part of th^ power 
and authority vested in me under said la^s with 
reference to activities which may be directl^ or in¬ 
directly applicable to ship or plant construction and 

i 

as relates to the construction of certain nineteen 
river barges and certain towboats intended ifor use 
on the Mississippi River or its tributaries, and did 
by said order redelegate such power and authority to 
the Secretary of War; and 
Whereas, I now deem it desirable that the power 
and authority vested in me with reference to the 
operation, management and disposition of such ves¬ 
sels shall also be vested in the Secretary of War; 


j 

i 



Now, therefore, I do hereby withdraw from the 
United States Shipping Board such part of the said 
power and authority, so vested in me under said laws, 
with reference to the operation, management and dis¬ 
position of vessels as relates to such river barges 
and towboats, and do hereby delegate to the Secretary 
of War the power and authority so withdrawn from 
the United States Shipping Board, to be by the Sec¬ 
retary of War executed through contract or other¬ 
wise, as in his judgment may be most economical and 
advantageous to the United States. 

Woodrow Wilson. 

The White House, 

12 March, 1919. 

(No. 3064) 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1929 j 


No. 5048 

Edward F. Goltra, appellant, 

v . 

Inland Waterways Corporation 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF THE INLAND WATERWAYS 

CORPORATION 


STATEMENT OE THE CASE 

This action at law was instituted March 23,1929. 
It is based upon breach of contract of lease witty op¬ 
tion to purchase certain towboats and barges en¬ 
tered upon May 28,1919, between the United States 
and Edward F. Goltra, and of a supplemental con¬ 
tract dated May 27,1921, between the same parties. 
The amended declaration definitely pleads that the 
contracts are the contracts of the United States 
(R. 2, 3, 4, 5), and pleads the alleged breach there- 
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of, which is the basis of the claims sued upon, 
as being breached by the United States. Instead 
of pursuing his remedy against the United States 
in the Court of Claims, this action for breach of 
such contracts is brought against the Inland Water¬ 
ways Corporation. The Supreme Court of the Dis¬ 
trict of Columbia sustained the demurrer of the 
Inland Waterways Corporation to the amended 
complaint upon either one of two grounds: 

1. The cause of action does not lie against the 
Inland Waterways Corporation. 

2. Prosecution of the claim is barred upon limi¬ 
tation grounds. 

This action at law is an added proceeding based 
upon breach of these contracts which the appellant 

has prosecuted since 1923. The Secretary of War, 

; 

having determined that Goltra had not complied 
with the terms of the contract, as provided by 
Clause 8 thereof (R. 15), on March 4,1923, declared 
a forfeiture and demanded the return of the floating 
property covered by the contracts. Goltra not com¬ 
plying with the order, the Secretary of War direct¬ 
ed his representative to take possession of the fleet, 
which he did on March 25, 1923. Goltra then filed 
in the District Court of the United States at St. 
Louis, Missouri, a bill for mandatory injunction, 
among other matters denying the right to declare 
the forfeiture and asking the return of the fleet. 

i 

The District Court granted a preliminary injunc¬ 
tion, from which an appeal was taken to the United 
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i 

i 


States Circuit Court of Appeals for the Eighth Cir¬ 
cuit, and that Court in an opinion (17 F. (2) 1838) 
reversed the District Court upon the substantial 
ground that the contract was that of the Uhited 
States which was, therefore, a necessary pailty to 
the litigation. The Supreme Court of the Dinted 
States granted certiorari, and that Court (271 IT. S. 
536) affirmed the ruling of the Circuit Court of Ap¬ 
peals, but definitely determined that the contracts 
here sued on were the contracts of the United States 
and that the action of the Secretary of War forfeit¬ 
ing the lease was properly exercised and the I lease 
thus being at an end, the fleet rightfully shofild be 
restored to the possession of the United States. 

i 

Upon the return of the mandate to the District 
Court, Goltra filed an amended bill, which! that 

i 

court dismissed, and an appeal was taken to the 
United States Circuit Court of Appeals and that 
court affirmed the decree of the District Courts defi¬ 
nitely concluding that the contracts were the con¬ 
tracts of the United States and the forfeiture of the 
lease properly declared. (29 F. (2d) 257.) j Cer¬ 
tiorari was again applied for and denied. | (279 
U. S. 843.) 

We consider the forfeiture of the contracts which 
was declared March 4,1923, put an end to the con¬ 
tracts. As it has been declared properly exercised, 
any claims for damages then accrued and as they 
were not prosecuted within the six-year period, such 
claims, if any now can be stated, are barred. As 


i 

i 

i 

i 

j 

i 

i 

i 

i 
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any breach of either contract is that of the United 
States and in no way related to the operations of 
the Inland Waterways Corporation or its predeces¬ 
sor, Inland and Coastwise Waterways Service, the 
claim can not be prosecuted against the Inland 
Waterways Corporation but must be prosecuted 
against the United States. 

The amended declaration, while pleading the con¬ 
tracts as those of the United States, attempts to 
impose liability for breach thereof upon the Cor¬ 
poration (R. 7 and 8) as follows: 

Plaintiff further states that as an emer¬ 
gency of war during the recent war with the 
Imperial Government of Germany, the 
United States, under the Secretary of War, 
created the Inland and Coastwise Waterways 
Service for the purpose of improving the 
i navigable streams of the United States and 
for the purpose of engaging in the transpor¬ 
tation of commodities of the navigable riv¬ 
ers, canals, and coastwise waterways by 
means of boats, barges, tugs, and other trans¬ 
portation facilities; that as a part of said 
Inland and Coastwise Waterways Service 
the United States engaged, as a common 
carrier, in the transportation of commodities 
upon the Mississippi River and its tribu¬ 
taries under the name and style of the Mis¬ 
sissippi Warrior Service, which was operated 
as such by and under the Secretary of War 
until the incorporation of the defendant, In¬ 
land Waterways Corporation, on or about 
June 3, 1924; that under the direction and 
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mandate of the Congress of the Ignited 
States all of said above-described boats, 
barges, and transportation facilities, includ¬ 
ing the contractual rights, duties, and liabil¬ 
ities of the United States in the Boats, 
barges, and unloading facilities hereinbefore 
mentioned, were transferred by the Secre¬ 
tary of War to the defendant herein, and in 
said act of incorporation Congress directed 
that all liabilities of the Secretary of War 
or the Inland and Coastwise Waterways 
Service in respect to any contract, lease, or 
other obligation as to the aforementioned 
boats, barges, and transportation facilities, 
and the contract, lease, or other obligation as 
to the boats, barges, and unloading facilities 
covered in the contracts herein referred to 
with plaintiff, did become the liabilities of 
said defendant herein. 

I 

It is essential for a proper understanding; of the 
issues here to have clearly defined the status j of the 
vessels covered by the Goltra contracts, which for 
convenience will be called the Goltra fleet, and the 
other vessels operated by the Inland Waterways 
Corporation, or its predecessor, the Inland and 
Coastwise Waterways Service, which for like con¬ 
venience will be referred to as the Mississippi War¬ 
rior Fleet. 

THE STATUS OF THE GOLTEA FLEET ! 

| 

i 

By authority of the Emergency Shipping! Act of 
June 15, 1919 (40 Stat. 182), the President of the 
United States was authorized, among other 'things, 
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to contract for vessels and transportation facilities 
and to manage and operate them, and to “ dispose 
of as the President may direct.’’ By Executive 
Order of July 11,1917 (see Appendix A), the Presi¬ 
dent delegated to the United States Shipping Board 
Emergency Fleet Corporation the power and au¬ 
thority so vested in him bv that Act in so far as 
•/ «/ 

applicable to the construction of vessels. The 
Fleet Corporation pursuant thereto, acting for the 
President, entered upon a project for the construc¬ 
tion of nineteen river barges and four towboats for 
use on the Mississippi Biver and its tributaries. 
These are the vessels here involved known as the 
Goltra fleet. As the Fleet Corporation had its 
main activities on the seaboard, with these boats 
being constructed in the interior, the construction 
of the Fleet was turned over to the Corps of En¬ 
gineers of the United States Army by a series of 
Presidential orders (Executive Order No. 2664 of 
July 11, 1917, Appendix A; Executive Order No. 
3018 of December 3, 1918, Appendix B; Executive 
Order No. 3063 of March 12, 1919, Appendix C), 
which delegated to the Secretary of War the duties 
of the President theretofore delegated to the Fleet 
Corporation. 

On May 28, 1919, before the construction of the 
Goltra fleet was completed, the contracts here sued 
upon were made between the United States and 
Goltra upon terms and conditions most unusual. 
After completion the boats were delivered to Goltra 
and continued in his possession until the forfeiture 
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was declared, when the Government attempted to 
repossess itself thereof. j 

THE STATUS OF THE MISSISSIPPI WARRIOR FLEET 

The Mississippi Warrior fleet had an entirely 
different origin and status. Due to unusual!needs 
for transportation service in 1917 and 191^, the 
Railroad Administration commandeered and ac- 

i 

quired towboats and barges which were operated 
upon various waterways, including the Mississippi 
River and its tributaries. Upon the winding up of 
the affairs of the Railroad Administration,! there 
was no existing civil or commercial organization 
ready and able to take over the operation of this 
inland waterways service, and as the Transporta¬ 
tion Service of the War Department had made an 
enviable reputation during the war period for effi¬ 
ciency and then was engaged in closing out it war¬ 
time activities, Section 201 of the Transportation 
Act of 1920 (Title 49, U. S. C., Sections 141-142, 
41 Stat. 458), turned over to the Secretary of War 
the activities of the Railroad Administration with 
respect to this inland waterways transportation 
service. He organized the Inland and Coastwise 
Waterways Service, a division of the War Depart¬ 
ment. for that purpose, which operated the Vessels 
and service transferred by the Railroad Adminis¬ 
tration. This fleet later was operated under the 
trade name of the Mississippi Warrior Service and 
is herein referred to as Mississippi Warriojr fleet. 

90336—30-2 
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Paragraph (a) of Section 141, supra (Section 
201, Transportation Act of 1920), provided that on 
the termination of Federal control, all boats, barges, 
tugs, and other transportation facilities on the in¬ 
land waters, canals, and coastwise waterways ac¬ 
quired by the United States in pursuance of the 
fourth paragraph of Section 6 of the Federal Con¬ 
trol Act (Title 49, U. S. C., Section 71; 41 Stat. 
457) are transferred to the Secretary of War, who 
shall operate or cause to be operated such trans¬ 
portation facilities so that the lines of the inland 
water transportation established shall be continued. 
Clearlv that section does not include the Goltra 
fleet but has reference to the Mississippi Warrior 
fleet. 

Paragraph (d) of Section 141 reads: 

Transportation facilities on Mississippi 
River .—Any transportation facilities owned 
by the United States and included within any 
contract made by the United States for op¬ 
eration on the Mississippi River above St. 
Louis, the possession of which reverts to the 
United States at or before the expiration of 
such contract, shall be operated by the Sec¬ 
retary of War so as to provide facilities for 
water carriage on the Mississippi River 
above Saint Louis. 

This section clearly related to the operation by 
the Secretary of War of the Goltra fleet after it 
reverted to the United States and not before. The 
claim for damages stated by the amended com¬ 
plaint rests upon the breach of the contracts. 
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Such breaches do not grow out of the operation of 
the vessels by the Secretary of War after posses¬ 
sion has reverted. None of the transportation 
facilities included within the Goltra contracts was 
employed in the transportation service by the Sec¬ 
retary of War or the Inland Waterways Corpora¬ 
tion until after the lease was forfeited and the 
possession of the boats secured later. 

THE STATUS OE THE INLAND WATERWAYS CORPORATION 

The Inland Waterways Corporation was organ¬ 
ized by the Act of June 3,1924. (Title 49, Uj. S. C., 
Sections 151-156; 43 Stat. 360-362.) Its ^elated 
provisions are: 

Section 1. For the purpose of carrying on 
the operations of the Government-owned 
inland, canal, and coastwise waterways sys¬ 
tem to the point where the system can be 
transferred to private operation to the best 
advantage of the Government, of carrying 
out the mandates of Congress prescribed in 
section 141 of this chapter, and of carrying 
out the policy enunciated by Congress in the 
first paragraph of section 142 of this chapter, 
there is created a corporation, in the Dis¬ 
trict of Columbia, to be known as the Inland 
Waterways Corporation (hereinafter re¬ 
ferred to as the “corporation”). The Sec¬ 
retary of War shall be deemed to be fthe in¬ 
corporator, and the incorporation shall be 
held effected as of June 3, 1924. The Sec¬ 
retary of War shall govern and direct the 
corporation in the exercise of the functions 
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vested in it by this subdivision of this 
chapter. 

Section 3. (a) Until otherwise directed 
by Congress, the corporation shall continue 
the operation of the transportation and ter¬ 
minal facilities on June 3, 1924, operated 
by or under the direction of the Secretary 
of War, under Section 141 of this chapter, 
and shall, as soon as there is an improved 
channel sufficient to permit the same, initiate 
the water carriage authorized by law upon 
the Mississippi River above Saint Louis. 

' (b) If the Secretary of War deems it ad¬ 
visable to discontinue the operation of any 
part of the transportation or terminal fa¬ 
cilities, or to develop and operate new lines, 
in order to give the public the proper service, 
he shall report thereon to Congress. The 
operation of any of such facilities shall not 
be discontinued and new lines shall not be 
developed or operated until authorized by 
Congress. 

(c) The operation of the transportation 
and terminal facilities under this subdivi¬ 
sion of this chapter shall be subject to the 
provisions of chapter 1 of this title and to the 
provisions of chapter 23, Title 46, Shipping, 
in the same manner and to the same extent as 
if such facilities w^ere privately owned and 
operated; and all vessels of the corporation 
operated and employed solely as merchant 
vessels shall be subject to all other laws, regu¬ 
lations, and liabilities governing merchant 
vessels. 
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We consider the conclusion inescapable that the 
Goltra fleet did not become subject to the provisions 
of either of these sections until after the forfeiture 
had been declared and the fleet physically acquired 
by the Secretary of War or the corporation.; (See 
Par. 6, Section 141, supra.) 

Section 6 of the Act, upon which the right to sue 

. 

the Inland Waterways Corporation in this action is 
said to be based, reads as follows: 


Section 6 . (a) The Secretary of War shall 
transfer to the corporation all assetsj trans¬ 
ferred to, or acquired, constructed, ojr oper¬ 
ated by, or under the direction of, thej Secre¬ 
tary of War, or which revert to the United 
States, under section 141 or section 143 of 
this chapter. 

(b) The rights, privileges, and powers, 
and the duties and liabilities, of thel Secre¬ 
tary of War, or the Inland and coastwise 
waterways service, in respect to any contract, 
loan, lease, account, or other obligation, un¬ 
der section 141 or section 143 of this chapter 
shall become the rights, privileges, and pow¬ 
ers, and the duties and liabilities, respec¬ 
tively, of the corporation. 

(c) All money available for expenditure 
or the making of loans under section 143 or 


section 141 of this chapter, and allj money 
repaid in pursuance of loans made under 
subdivision (c) of section 141 of thijs chap¬ 
ter, shall be available for expenditure or the 
making of loans by the corporation under 
this subdivision of this chapter. 


i 

i 


! 
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(d) The enforceable claims of or against 
the Secretary of War, or the inland and 
coastwise waterways service, in respect of 
the operation, construction, or acquisition of 
any such transportation facilities, shall be¬ 
come the claims of or against, and may be 
forced by or against, the corporation. 

(e) The Secretary of War shall adjust and 
appraise the value, at the time of transfer, of 
all assets transferred to the corporation un¬ 
der this subdivision of this chapter, and such 
value shall be entered upon the books of the 
corporation. 

(f) In the determination of the running 
of the statute of limitations or of any pre¬ 
scriptive right, the period of time shall be 
computed in the same manner as though this 
subdivision of this chapter had not been 
passed. 

The nature of the enforceable claims to which 
section (d) refers is clearly indicated by House Re¬ 
port No. 375, Sixty-eighth Congress, First Session, 
which at page 8 states: 

There are other provisions of the bill 
which were thought necessary or advisable 
in creating the corporation, providing for its 
organization and its method of operation, 
and of its succession to all of the property, 
rights, privileges, powers, duties, and liabili¬ 
ties of the Secretary of War or the inland 
and coastwise waterways service with re- 
1 spect to any property, contracts, loans, 

' leases, accounts, or other obligations received 
or incurred by him under section 201 of the 


I 


transportation act or under the joint resolu¬ 
tion of Congress approved February 27, 
1920. 1 

Referring to Section 6 of the Act, paragraph (a) 
transfers from the Secretary of War to the. Cor- 

i 

poration the property acquired under Sections 141 

j 

and 143 of the Act. Paragraph (a) of Section 141 
(Section 201 of the Transportation Act of Febru¬ 
ary 21,1920 (U. S. C. Title 49, Section 141), Refers 
to the Mississippi Warrior fleet and paragraph 
(d) of that section to the Goltra fleet only after 
possession has reverted to the United States, j Par¬ 
agraph (d) of Section 141 reads: 

(d) Transportation facilities on Missis¬ 
sippi River .—Any transportation facilities 
owned by the United States and included 
within any contract made by the United 
States for operation on the Mississippi River 
above Saint Louis, the possession of Which 
reverts to the United States at or befojre the 
expiration o fsuch contract, shall be oper¬ 
ated by the Secretary of War so as tq pro¬ 
vide facilities for water carriage oh the 
Mississippi River above Saint Louis, j 

Section 143, referred to, has reference solely to 
boats operated on New York State Canal and! is not 
related to the issues here. Clause (b) of Section 6 
of the 1924 Act (supra) transfers the liabilities of 

i 

the Secretary of War with respect to 

any contract, loan, lease, account, or| other 
obligation, under section 141 or section 143 
of this chapter. j 




14 


We have pointed out that these matters relate only 
to the fleet acquired under the Federal Control Act 
and only can have application or reference to the 
liabilities of the Secretary of War with respect to 
the Goltra fleet upon operating claims arising after 
that fleet reverted to the Secretary of War. Clause 
(d) of the same Section 6 makes enforceable against 
the Cbrporation only the enforceable claims against 
the Secretary of War, as defined by paragraphs (a) 
and (b) of that section. 

ARGUMENT 

I 

From this analysis the conclusion is inescapable, 
in our view, that any claims for damages which 
Goltra here asserts must have reference solely to 
breaches of contracts with the United States prior 
to the turning over of that fleet to the Secretary of 
War for operation and can not have reference to 
claims incident to the operation of the Goltra fleet 
by the Secertary of War after their physical ac¬ 
quisition by him. Claims for breach of the con¬ 
tracts are not of the class which Congress specifi¬ 
cally has made enforceable against the Corporation. 

The appellant falls in serious error in discussing 
the purpose and scope of the Act of 1924 in which 
he speaks of it as an act of centralization and of 
complete transference to “the defendant, a Gov¬ 
ernment-owned corporation, in the place of the 
United States and its officers for the purposes, 
among others, of holding possession of, operating 
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and being liable for all just claims relating to Gov¬ 
ernment-owned transportation facilities on inland, 
canal, and coastwise waterways, including the 
transportation facilities leased to the plaintiff.” 

Experience had shown that the Government berw- 
ice operating under Government rules, especially 
the budget and accounting rules, could not make a 
success of a commercial transportation enterprise, 
and the primary purpose of the Act of 1924 was to 
create a corporation that could meet the problems 
of transportation on the rivers with the same 
facility that an ordinary corporation engaged in 
similar commercial enterprises could meet the prob¬ 
lems that confront it. It did not transfer to the 
Inland Waterways Corporation all the Govern¬ 
ment-owned transportation facilities on the inland, 
canal, and coastwise waterways, but only trans¬ 
ferred those acquired by the Secretary of War 
under Section 201 of the Transportation Ajct of 
1920. It left intact numerous boats, towboats, 
barges, and other vessels of the Corps of Engineers 
existing and operating on the rivers. It did not 
affect in any way the transports or the tugs <j>f the 
Army Transportation Service or any of the |other 
transportation facilities under the control' and 
supervision of the Secretary of War, nor did it 
make the new corporation liable for anything ex- 

i 

cept that which had been done by the Secretary 
of War or its predecessor in connection with its 

business. This was necessary as the Secretary and 

. 

I 

i ! 

I 

i 

[ ' i 

i 
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the predecessor had widespread contractual rela¬ 
tions with cities, with railroads, with shippers, and 
with construction companies that were directly in¬ 
cidental and connected with the duties heretofore 
and thereafter performed by the corporation, and 
the wording of the legislation was clear and ex¬ 
plicitly expressive of them. And unless there is 
a confusion as to the origin and service of the two 
fleets, no question can arise. 

The equitable doctrine that a creditor may follow 
the assets of an old corporation has no application 
and furnishes no analogy to the case here presented. 
Plaintiff now for the first time alleges what the 
attorneys for the Secretary of War and this Cor¬ 
poration have always contended, viz, that any 
action, if existing, is one against the United States. 
The United States is still in existence, is solvent, 
and Congress has not yet tried to place responsi¬ 
bilities of the Government on innocent third 
parties. 

As the liability here sued upon is not of the class 
of obligations which the Act of June 3,1924, supra, 
transferred to and imposed upon the Inland Water¬ 
ways Corporation, the present suit can not be main¬ 
tained. The contracts sued upon are the contracts 
of the United States and so pleaded, and if there 
be default, the United States alone is responsible 
for losses arising out of such default. Losses for 
breach of the contracts can not be declared to be 
enforceable claims against the Secretary of War or 
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the Inland and Coastwise Waterways Service in 
respect of the operation of the transportation 
facilities which were transferred to the Inland 

i 

Waterways Corporation. 

II i 

I 

I 

The remaining question is that of limitation. 
While the original complaint and the reported de¬ 
cisions in the equity proceedings definitely establish 
that the contracts w^ere declared forfeited on Mkrch 
3 or 4, 1923, at which period all damages growing 
out of any breach became fixed, the amended decla¬ 
ration here carefully avoids reference to the j for¬ 
feiture or the dates on which the forfeiture was 
declared. We concede that as between private 
parties the limitation statutes are a bar to recovery 

i 

and must be pleaded. However, this is a contract of 
the United States which has been breached, if it is 
determined that the action can be maintained. ! As a 

I 

breach of contract on the part of the United States, 
any action for damages only could be prosecuted in 
the Court of Claims within the six-year period and 
the petition must affirmatively establish that the 
cause of action arose within the six-year peribd. 

Paragraph (f) of the Act of June 3, 1924, pro¬ 
vides : | 

(f) In the determination of the rutming 
of the statute of limitations or of any pre¬ 
scriptive right, the period of time shall be 
computed in the same manner as though this 
subdivision of this chapter had not! been 
passed. 
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The force of this paragraph leaves the claim sub¬ 
ject to the same limitation rights as if prosecuted 
against the United States* The limitation period 
operates not as a limitation upon the remedy but 
upon the liability, as set forth in William Danzer 
and Company, Inc., v. Gulf and Ship Island Bail- 
road Company, 268 U. S. 637, which involves the 
limitation provisions of the Transportation Act of 
1920. The Supreme Court said: 

Such provisions sometimes constitute a 
part of the definition of a cause of action 
created by the same or another provision, 
and operate as a limitation upon liability. 

citing many cases. See Morrison v. B. & 0. B. Co., 
40 App. D. C. 391. The lease was forfeited March 
3 or 4,1923. Forfeiture ended the lease and claims 
for damages then accrued. The present cause of 
action was not filed until March 23,1929, and comes 
too late. 

While the citation of authority seems unneces¬ 
sary, Shimmins’ Case, 10 Ct. Cl. 465, lays down the 
definite rule that where the United States puts an 
end to a contract during a contractor’s perform¬ 
ance, the right of action immediately accrues and 
the statute of limitations then begins to run. This 
suit is filed too late. 


CONCLUSION 

This is a further step in a long-continued series 

✓ 

of litigation. The Supreme Court of the United 
States and later the United States Circuit Court of 
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19 j 

I 

Appeals for the Eighth Circuit have definitely! dis¬ 
posed of these claims upon their merits. Obvi¬ 
ously, litigation should end at some time. The con¬ 
tracts sued upon are the contracts of the United 
States and actions for breaches must be prosecuted 
against the United States. The United States 
has not been sued, but the Inland Waterivays 
Corporation has. I 

If the action properly is maintainable against 
the Inland Waterways Corporation, as it i£ the 
liability of the United States, the amended declara¬ 
tion must clearly state the date of the breach and 
establish affirmatively that the action was com¬ 
menced within six years after the breach in order 

i 

to maintain the proceeding. 

We respectfully submit that the judgment of the 
lower court sustaining the demurrer was proper 
upon either of these grounds, and its judgment 
should be affirmed. 

i 

Respectfully submitted. 

Leo A. Rover. 

I 

United States Attorney. 

William A. Gallagher, j 
Assistant United States Attorney. 

John A. Hull, 

General Counsel, j 

i 

Inland Waterways Corporation . 

J. Frank Staley, 

Attorneys for the ! 

Inland Waterways Corporation . 
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APPENDIX 


A 

Executive Order No. 2664 

By virtue of authority vested in me in the section 
entitled “Emergency Shipping Fund” of an Act 
of Congress entitled “An Act Making appropria¬ 
tions'to supply urgent deficiencies in appropria¬ 
tions for the Military and Naval Establishments on 
account of war expenses for the fiscal year ending 
June thirtieth, nineteen hundred and seventeen, 
and for other purposes,” approved June 15, 1917, 
I hereby direct that the United States Shipping 
Board Emergency Fleet Corporation shall have and 
exercise all power and authority vested in me in 
said section of said act, in so far as applicable to 
and in furtherance of the construction of vessels, 
the purchase or requisitioning of vessels in process 
of construction, whether on the ways or already 
launched, or of contracts for the construction of 
such vessels, and the completion thereof, and all 
power and authority applicable to and in further¬ 
ance of the production, purchase, and requisition¬ 
ing of materials for ship construction. 

And I do further direct that the United States 

Shipping Board shall have and exercise all power 

and authority vested in me in said section of said 

( 20 ) 
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act, in so far as applicable to and in furtherance 
of the taking over of title or possession, by purchase 
or requisition, of constructed vessels, or parts 
thereof, or charters therein; and the operation, 
management, and disposition of such vessels, ^nd of 
all other vessels heretofore or hereafter acquired by 
the United States. The powers herein delegated to 
the United States Shipping Board may, in the dis- 

i 

cretion of said Board, be exercised directly by the 
said Board or by it through the United States 
Shipping Board Emergency Fleet Corporation, or 
through any other corporation organized by £t for 

j 

such purpose. 

Woodrow Wilson. 

The White House, 

11 July, 1917 . 


Executive Order No. 3018 

j 

Delegating to the United States Shipping Board 
arid to the United States Shipping Board Emer¬ 
gency Fleet Corporation, Respectively, Powers 
Granted to the President by Acts of Congress 
Relative to the Emergency Shipping Fund and 
Approved on or Prior to November 4,1918 

i 

! 

Whereas, by Executive Order No. 2664, dated 
July 11, 1917, I delegated to the United .States 
Shipping Board and to the United States Shipping 
Board Emergency Fleet Corporation, respectively, 
certain powers vested in me under the section en- 
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titled “Emergency Shipping Fund” of the Urgent 
Deficiency Appropriation Act approved June 15, 
1917; and 

Whereas, since the issuance of said Executive 
Order, the said powers granted in said Act have 
been variously affected or extended by the section 
entitled “Emergency Shipping Fund” of the Ur¬ 
gent Deficiency Appropriation Act approved Oc¬ 
tober 6, 1917, by Public Act No. 138—Sixty-fifth 
Congress approved April 22, 1918, amending said 
section of said Act of June 15, 1917, and by the 
sections entitled “Emergency Shipping Fund” in 
the Sundry Civil Appropriation Act approved July 
1, 1918, and in the First Deficiency Appropriation 
Act, 1919, approved November 4, 1918, respec¬ 
tively— 

Now, therefore, by virtue of the authority vested 
in me by said laws, supplementing said Order No. 
2664, but in no way limiting or restricting the effect 
thereof, or of acts heretofore done in pursuance 
thereof, I do hereby delegate all the power and au¬ 
thority so vested in me, and do direct that— 

1. The United States Shipping Board Emergency 
Fleet Corporation shall have and exercise all power 
and authority now vested in me by said laws with 
reference to any and all activities which may be 
directly or indirectly applicable to ship or plant 
construction; and 

2. The United States Shipping Board shall have 
and exercise, subject to its discretion in turn to 
delegate such exercise as provided in said Executive 
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Order No. 2664, all power and authority now vested 
in me by said laws with reference to constructed 
dry docks, marine railways and piers, and to con¬ 
structed vessels or parts thereof or charters 
therein; to the operation, management, and disposi¬ 
tion of such dry docks, marine railways, piers, and 
vessels; and to such other matters as are not herein 
mentioned. 

3. All acts heretofore done by said Corporation 

* i 

or by said Board, with reference respectively !to the 
kinds of power or authority herein delegated to 
each and which could have been properly dcjne by 
me under such statutes or any of them, be, and they 
are hereby, ratified and confirmed. 

Woodrow Wilson. 

The White House, j 

3 December, 1918 . 

i 

i 

- 

C 

Executive Order No. 3063 

Withdrawing from the United States Shipping 
Board Emergency Fleet Corporation Certain 
Powers With Reference to the Emergency 
Shipping Fund and Delegating Such Pou)ers to 
the Secretary of War 

Whereas heretofore, by two Executive Orders 
respectively numbered 2664, dated July 11, 1917, 
and numbered 3018, dated December 3,1918,1 dele¬ 
gated to the United States Shipping Board Emer- 

i 

i 
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gency Fleet Corporation all the power and author¬ 
ity vested in me under certain laws establishing, 
enlarging, and maintaining the Emergency Ship¬ 
ping Fund, in so far as such power and authority 
had reference to activities which might be directly 
or indirectly applicable to ship or plant construc¬ 
tion ; and 

Whereas said Fleet Corporation, in pursuance of 
such power and authority, so delegated, and at my 
request, has entered into certain contracts for the 
construction of nineteen river barges and is now 
planning the construction of certain river towboats, 
all of said vessels being intended for use on the 
Mississippi River or its tributaries, and has fur¬ 
ther, at my request, in planning and in carrying out 
such construction, engaged the assistance of the 
Chief of Engineers, United States Army, and has 
heretofore transferred to him from its funds held 
under such delegated power and authority the sum 
of $3,860,000, which sum has already been de¬ 
posited by the Chief of Engineers in the Treasury 
of the United States to the credit of the War 
Department; 

Now% in order to confirm the informal withdrawal 
from said Fleet Corporation and the informal dele¬ 
gation to the War Department, as effected by the 
acts above recited, of such part of my said power 
and authority as relates to such barges and tow 
boats: 

1. I hereby withdraw' from the United States 
Shipping Board Emergency Fleet Corporation 
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such part of said power and authority, vested in me 
by said laws with reference to activities which paay 
be directly or indirectly applicable to ship or plant 
construction, as relates to the construction of such 
nineteen river barges and such towboats, and as 
relates to the sum of $3,860,000 out of the fimds 
heretofore appropriated under said laws for the 
construction of ships; and do hereby delegate the 
power and authority so withdrawn to the Secretary 
of War, to be by him executed through contract or 
otherwise as in his judgment may be most econom¬ 
ical and advantageous to the United States. ! 

2. I hereby ratify said payment by said Jdeet 
Corporation to said Chief of Engineers of the! sum 
of $3,860,000 from said Emergency Shipping J'und 
out of the appropriations heretofore made by the 

i 

Congress for the construction of ships. j 

i 

3. I do hereby direct that the said Fleet Corpora¬ 
tion shall forthwith transfer and assign to the 
Secretary of War any and all contracts heretofore 
entered into by the said Fleet Corporation fbr or 
on account of the construction of such barges or 
towboats, and shall perform such other acts in 
pursuance of such transfer and assignment as will 

i 

effectuate the intent of this order. 

i 

Woodrow Wilson 

The White House, 

12 March, 1919 . 

| 

i 

i 
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